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cial privilege or cuſtom; the biſhop or archdeacon might 


the king might take the profits of a free chapel, and the 
_ patron of a donative the profits of ſuch donative, during 
the time vf vacation. Lind. 137. Gibſ. 749% 
But by the ſtatute of the 28 H. 8. c. 11. it is enacted 
as followeth: viz. Foraſmuch as in the flatute for the pay- 


and dignities, during the time of vacation thereof; divers 7 
the archliſhops and 70 of this reaim have — when tbe 
time 'of the taking of tithes hath approached deferred” the colla- 
tion & füch binefices as have been of their own patronage, but 
alſo have *upon preſentations of clerks made unt9 them by, the 
juft * patrons deferred to inſlitute induct and admit the ſame 
clerks, to the intent that they might receive to their own 
the ſame tithes growing and ariſing during the vacation : ſo 
that thro" ſuch delays' (over and above the firſt fruits) they 
have been conflrained to loſe all or the moſt part of one year's 
profits, to their great loſs and hindrance: it is therefore enatted, 
that the tithes, fruits, oblations, obventions, emoluments, com- 
modities advantages, rents, and all other whatſoever revenues 
caſualties and profits, certain and uncertain, belonging to any 
archdeaconry, deanry, prebend, parſonage, vicarage, Poſpita's 
wardenſhip, - provoſiſhip, or other ſpiritual promotion benefice 
dignity or office, growing on coming during the time of vaca- 
tion, ſhall belong to ſuch perſon as ſhall be thereunta next pre- 


payment of bis firſt fruits. 

And if any archbiſhop, biſhop, archdeacon, ordinary, or any 
other perſon or perſons to their uſes and beboof, ſhall receive ar 
take the ſame, and ſhall not upon reaſonable requeſt render the 
ſams to the next incumbent lawfully inſtituted inducted or ad- 
mitted, or ſhall let or interrupt the ſaid incumbent to have the 
Jame ; he ſhall forfeit treble value, half to the king, and half 
to the incumbent, ta be rectVared in any of the king's courts. 

Ver, IV. 'B Wong, | 
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1. B Y the common law of᷑ the church, the ptofits of the Who hell hae 


have the ſame, or ſome part thereof: ſo alſo, it is faid, 


ment of firſi fruits, it is not declared who Hall have the fruit: 
tithes and other profits of ſpiritual” promations offices 'benefices | 


fented, promoted, inflituted, inducted, or admitted, towards the 


vacation were to be laid out for the benefit of the = — 
church, or reſerved for the ſueceſſor; but by ſpe- penckcs, 


1 


Uacation, | 
To fuch perſon as ſhall be thereunto next f pap. promoted, 


inſtituted, inducted, or admitted] In order to receive the 
benefit of this clauſe, it is not abſolutely neceſſary, that 
the clerk be preſented by the lawful patron ; but if he get 
inſtitution and induction, tho? he is afterwards removed 
by guare impedit, he, and not the clerk who comes in 
upon ſuch removal, ſhall have the profits of the vaca- 
tion. And the reaſon is, becauſe till he is removed, he 
is incumbent de faclo, and as ſuch is liable to all burdens 
and duties, and is therefore in reaſon and equity intitled 
to all the profits. 1 Rel. Rep. 62. Gibſ. 749. 
| But in caſes where the inſtitution and laden are de- 
| clared by law to be ipſo facto void (as in caſe of ſimony, 
| 2 or the like), there the church having been really never 
| | full ſince the death of the foregoing incumbent, and by 
| | conſequence the vacancy ſtill continuing, there the pro- 
| | fits of courſe ſhall paſs to him who ſhall be next preſented, 
| | inſtituted, and inducted. Gib/. 749. | 6 
| But tho* the church doth become void by the omiſſion 
of ſome ſubſequent duty to be performed, yet Raving been 
full by. inſtitution and induction, and the perſon thereby 
liable to the payment of firſt fruits, he ſhall not loſe the 
profits. of the vacation ; only the profits from the time of 
ſuch avoidance ipſo facto will go to the next incumbent, 
as profits of the vacation, which commenceth from thence, 
Git. 749 | 
Inducted or admitted] This cannot be underſtood diſ- 
junctively, as if preſentation or admiſſion (without inſti- 
tutlon and induction) intitled the ſucceſſor to the profits 
of the vacation; but admiſſion here (coming after indue- 
tion) was plainly added, to include thoſe preferments 
which are not taken by inſtitution and induction. And 


a 4 right to enter upon and take the profits as well of the 
vacation, as others; yet that which alone can give à right 
to ſue for them, is induction. Gibſ. 749. 0 90” 
$equeſtration iſj- 2, Anciently, upon the death of an incumbent, with- 
hed, on # bene out any formal ſequeſtration, the rural dean was to take 
wid, * the yacant benefice into his ſafe cuſtody, and to provide 
for the neceſſary cure of ſouls; and to take care that the 
glebe land was ſeaſonably tilled and ſowed, to the beſt 
advantage of the ſucceſſor, to hom they were to give up 
the intermediate profits, and be allowed their neceſſary 
charges, which upon difpute were to be moderated by the 
biſhop, or his official. But the canon lawyers in proceſs 


altho' in preferments which are ſo taken, inſtitution gives 


of time deprived the country deans of this, as well * a 
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Uacation. 


all other parts of juriſdiction; and che chaiicellors of 
biſhops, or their archdeacons, laid claim to the cuſtody 
of vacant churches, and by forms of ſequeſtration aſſigned 
them over to the oeconomi or lay guardians of the church, 
Ken. Par. Ant: 647. 55 planet 
For now, the ordinary way of managing the profits of 
vacation is by ſequeſttation gra to the churchwardens. 
Upon conſideration of which, Dr Watſon and Dr Gibſon 
tako occaſion to wiſh, that ſome of the neighbouring cler- 
n might be appointed, and would take upon them 
trouble of that office, in inſpecting and managing the 
profits, and of ſupplying or providing for the cure; and 
that the ordinary, in granting patents, would not convey 
to chancellors, commiſſaries, or officials, the right of 
granting theſe ſeqeuſtrations in times of vacation, but 
would reſerve it to their own immediate cogniſance ; ſince 
it is a point in which the intereſt of the church and 
clergy, and alſo the immediate care of ſouls for the time, 
are ſo nearly concerned. Gibſ. 749. | 


tion under the ſeal of the office, are to manage 
profits and expences of the benefice for the ſucceſſor; to 
plough and ſow the glebe, gather in tithes, threſh out 
and ſell corn, repair houſes, make up his fences, pay his 
tenths, ſynodals, and procurations z and what other things 
are — * during the vacation. 
But the ſequeſtrators eannot maintain an action for 
tithes in their own name, at common law, nor in any 
of the king's temporal courts ;. but only in the ſpiritual 
court, or before the juſtices of the peace in ſuch caſes as 
the law impowers them to hear and determine. Fabn/. 122. 
Thus in the caſe of Berwick and Swanton, T. 1692; it 
was. reſolved, that a ſequeitrator cannot bring a bill alone 
for tithes ; becauſe he is but as a bailiff, and accountable 
to the biſhop, and has no intereſt. Bunb. 192. 
4. By the ſtatute of 28 H. 8. c. 11. Ut ball be 


efficers and miniſters, to retain in their cu/lady ſo much of the 
profits of the vacation, as. ſball. be ſufficient to pay unto ſuch 
perſon as Hall ſerve the cure his reaſonable /tipend or ſalary. 


And if the fruits of the uacation be not ſufficient to pay the 
eurates flipend and wages far. ſerving the cure the vacation 
tame q the ſame ſhall be horn and paid by the next incumbent, 
* days next after be hath the paſſeffion , his li- 
ving. 1.10, * 2 * 


B 2 And 


3. The churchwardens, having taken out a ſequeſtra- Management of 
all the be profits. 


Supply of the 
to every archbiſbop, biſhop, archdeacon, and ordinary, their 


4 Vacation. 

And it may be ſafeſt for the churchwardens] to 2E. 
ſtated by the ordinary, when they take out the 
1 tion, what they ate to pay to the — for the 
{ A ſerving of the cure ; and then there can be no contention 
i about it when they make up their accounts. Par. L. c. 29. 

And Dr Gibſon" ſays, ſuch curate ought to be duly 
licenſed by the ordinary, for ſerving of the cure; other- 
wiſe if he proceeds without ſuch licence, he can have no 
title to any ſtipend or ſalary; nor can any be legally re- 

| ſerved and deducted for him. 'Gib{. 750. - | 
. Succeſſor when 5 The ſueceflor's right to enter commenceth' immedi- 
to enter. ate ly upor his induction, but his right to the profits com- 
menceth from the avoidance of the — But there 
the benefice is in leaſe, and there is @ year or more to came in the 
term; thr leſſes may bold and enjoy the leaſe to the emd of the year 
wherein he is entered at the time of the drath of the laſt incimbent ; 

— fo 2 all ſuch rent and ſervices as for the remnant 

year | ſhall upon fuch leaſe be due, and _ 
age = recover the ſame in lite manner as 
might have dine. Provided, that the ſucceſſor, in ſuch 4 
may have, ono month's warning after his induction, the 
Manſion hou with abe glebe belonging to the ſame (not being 

\ ſown at the time , his prediceſſor a death), for maintenance 

775 bouſ/hold 5 dedutting for the fame in bis rent, as heretofore 
been paid for any * * * reajenably worth. 
| 28 H. 8. c. 11. f. 8. 9,- 
Saqueftratots to 6, As ſoon as a new en dend is inſtituted nad in- 
kccovat. duRted; the fequeſtators are to account to him for all the 
profits of the benefice, which they have einen during 
the vacancy. © Wat. c. 30. 

In which-account they may deduct their reaſonadle ex- 
pences, for the collecting and levying the tithes, fruits, 
emol uments, rents, and other profits riſing and growing 

88 the vacation. 28 H. 8. c. 11. / 5. 

If he be diſſatisfied with the account, * ay bring 
them to account before the ordinary, by whom all things 
telating hereunto are properly examinable and to be de- 
termined, Hat. c. 30. 4 

In the caſe of Jones and Barret, H. 1724 ; on a bill by 
the vicar of Weſt Dean in the county of Suſſex againſt 
the deſendant, who was ſequeſtrator, for kn account of the 
profits received during the vacation, it was objected for 
the defendant, that the biſbop ought to have been made 
a. party, ſince the ſequeſtrator is accountable to him for 
what he receives, by the ſtatute of 28 H. 8. And the 
court ſeemed to think the diſhop ſhould have been a par- 
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com- afmueh a 4hdther is inducted. 1 Refs Ar. 655. 
where - Oftietwife, if the purſon dieth after ſeverancs from the 
in the unck, and befote che corn is Hhtried off; in this caſs, 
year des FAN Neve 66 dad, Leeuts, IP IE yr to? 
thent ; ee e the , TR Der rr 
mnant run the ground. The f. e in 
e, ſuc- 2 of deprivatiott, or try oth, after ſown : 
eceſſor facceffor fhalf have the tithe, if che corn was not fevered at 
| caſe, the time of ifs — 1 ; otherwiſe if ſevered. G1, 662. 
7 the the fatute of rhe 11 G. 2. c. 19. 74 
being all tht 4 of Jo the day on wWhith diy 

etance "ire = e or laſt EET 
etofore Mn which ada on 
worth, ſuch int fl life, the executors or 

| — — 2 7 in an attion upon the caſe uk. f of the 
u in- 'Þ tenant fot life die on 4 * Which 
all the fart war mate ©, tools, of if fore fo 1, 
during 5 E a + 4, re, Aab 2 Tk m futh tes 
nit for A fun, COS lift yedr, bee of 4 fear, . 
le ex- erber tim in which the ſaid rent wat growing dud ; Peri all 
fruits, Juſt allnwances, or a proportionablt part therthf. f. 
owing Under which words, lands, tenements, or . 

; are ineluded dt only glebe lands, but alſo tithe? demiſed 
bring or leaſed, which are — But if the tithes are 
things not leaſed, oy (which amounts to the ſame thing) if it is 
be de- | only a verbal leaſe, the law ſeemeth to ſtand as it was 

before; and conſequently in ſuch caſe, where there is no 
bill by Þ proper leaſe, the perſon who receives the tithes ſhall be 
againtt Þ accountable to the.executor for the tithes received by him 
t of the and which became due before the incumbent's death, and 
ted for te the ſdeceſſor for the tithes (if any) which he roteived 
n made and which became due after the incuinbent's death 
jim for And hert a caſe frequently happeneth, wich reſpect to 
und the modus 's in lieu of tithes; which tithes, if taken in kind, 
1 a pat- would haye boem due before the death of the incumbent, 
ty; und the modus for the ſame is not due till after the death 
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Uaration- 
of the incumbent. Which caſe being not within the | 
purview of this ſtatute, it ſeemeth that the executors are 
not intitled to the ſaid modus or to any part thereof; but 
that the whole ſhall go to the ſucceſſor, 
- . , There is another _—_ wherein it may be dif] puted, at 
what time the modus itſelf ſhall be ſai — wa As 
for inſtance, it is uſual in many places to aſcertain the 
dock Marcinmaſs — 5 then taking an account of the 
; and not to receive the 
— Fil Radler kalloning. following. in which caſe if it ſhall 
pear from the evidence, as from payments thereof ſome- 
X or — at the time when alcertalnal, or in the inter- 
mediate ſpace betwixt that time and the more uſual and 
o ys of payment, or from receipts given and ac- 
cepted for the ſame as due at the time when 8 
or the like, and that the payment thereof was onl 
ferred for convenience, when the incumbent ſho — re- 
ceive his other dues, or for other like cauſe; in ſuch 
eaſe 'it will be due to — ne uh But if it ſhall ap- 
pear, that the ſame hath been underſtood as not due _ 
ſich future 2 only advanced ſometimes before 
ſuch day to an the incumbent's neceſſities or other 
convenience, then it ſeemeth that it will go to the ſucceſ-' 
ſor. 80 that this is a matter not of law, but of fact; 
and depends upon the evidence. 


As to diſputes concerning things fixed to the freehold, 


as hangi tapeſtry, grates, glaſſes, furnaces, and ſuch 
like ; theſe, fallin ck Jy general doQrine about 


what mall belong tg heirs or ſucceſſors on the one hand, 
and executors or adminiſtrators on the other, are treated 
of under the- title Wills, 


Vacation of biſhopricks. See Biſhops. 
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Ueftry, 


Veſtry properly ſpeaking, is the aſſembly of the 

whole ' pariſh met together in ſome convenient 

place, for the diſpatch of the affairs and buſineſs of the 

pariſh ; and this meeti being commonly held in the 

veſtry 2djoining to, or Sharm g to the church, it thence 

takes the name of veſtry, "a5 the place it ſelf doth, Four” 
2 


—_— — 
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Ui 


the prieſt's yeſtinents, which are uſually depoſited and 
el,, / -- | 

p On the ſunday dee a beer is to meet; publiek Notice of the 
notice ought to be given, either in the church after = a9 
vine ſervice is ended, or elſe 'at the church door as 
pariſhioners come out; both of the calling of okay, 
meeting, and alſo the time and place of the aſſembling 0 
it; it will be faireſt then alfo to declare for what 
buſineſs the ſaĩd meeting is to be held, that none may 
ſurpriſed, but that all may have full time before to confi; 
der of what is to be propoſed at the faid meeting. * Watſ. A 060 
r feds rr 
And it is uſual that for half an hour before” it” begins, 
one of the church bells de "totled to give the pa- 

riſhioners notice of their aſſembling togetier. . 

a 0 ' Anciently; at the common law, every patiſhioher Who meh vott 
who paid to the church rates, or ſcot and lot, and no other 
perſon, had à right to com to theſe meetings: Bur this 
muſt not be underſtood" of the miniſter; who hath a ſpe- 
cial duty ineumbent on him in this matter, and muſt be 
reſponſible to the biſhop for his Care herein: and there- 
fore in every pariſh-meeting, de preſides for the regulating 
and directing this affair; and this'equally holds, whether 

he be rector or vicar. Par. L. c. 17. . 
Alſo out- dwellers, occupying land in the pariſh, have 
a vote in the veſtry, as well as the” inhabitants. Fobnſ, 
10. ; ni, 3.4 TE _ — . 
FA E. 11 G. Phillybrown' and Rylaiil. The 751 Endring perſons 
brought a ſpecial action upon the-caſe, for excluding him from the meet- 
from the mewky, br and upon demurrer, the court 5 
, 


- 


made no difficulty, but that ſuch an action was maintain- 

able: however, in this caſe, they gave judgment for the 
defendant, it not being averred that the pariſh had any 

property in this room, or right to meet there; ſo that, 

for ought appears it might be the defendant's own houſe, 

and then he might let in whom he pleaſed, and refuſe the 

reſt. Str. 624. | 023-7413 

5. And when they are met, the major part preſent will Majority conelu- 
bind the whole pariſh. Vat. c. 39. 1 9985 

6. T. 9 G. 2. Stoughton and all. Adjudged, that Power of ad- 
the right of adjourning the veſtry, is not in the miniſter jouraiogs 

or any other perſon as chairman, nor in the churchwar- 

dens, but in the whole aſſembly, where all are upon an 

equal footing; and the ſame muſt be decided (as other 

matters there) by a majority of votes. Str, 1045. 
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5 | 
7. And to prevent diſputes, it may be convenient, that 
every veſtry act be entred in the pariſh book of accounts ; 

| and 5 7 man's hand conſenting to it, be ſet there 
| | 1 to. Fer. . 4 is "x 70 deg 9999701 
| Clerk, 8. The veſtry clerk is choſen by the veſtry; and he acts 
| as regiſter or ſecretary , thereto, but bath no vote: and 
bis buſineſs is, to attend at all pariſh meetings, and to 
draw up and copy all orders and other acts of the veſtry, 
and to give. out copies thereof when neceſſary: and 
therefore he hath the cuſtody of all books and papers re- 
lating thereto. . Par. L. c. 18. n ea ? 
Bead. 9, The beadle (in the ſaxon bydel, from beodan, to bid) 
is choſan alſo- by the | veſtry ; and his buſineſs is to at- 
tend the veſtry, to give notice to the pariſhioners when 
and where it is to meet, and to execute its orders as their 
| meſſenger. or ſervant © Par. L. c. 17. 4 
Seled veſiry. 10. Wes veſtries ſeem. to have grown from the prac- 
= ** © tice of chuſing a certain number of perſons yearly, to ma- 
nage the concerns of the pariſh for that year z which by 
degrees came to be a fixed method, and the pariſhioners lo! 
not only their right to | concur in the publick manage- 
ment as oft as they would attend, but alſo. (in moſt pla- 
ces, if not in all) the right of electing the managers. 
And ſuch a cuſtom, of the government of . pariſhes by a 
ſelect number, hath been adjudged a good cuſtom ;; in 
that the churchwardens accounting to them as adjudged 
a good account. Gihſ. 219. ; orb ov: 
h In -ſome pariſhes, theſe ſelect veſtries — been 
thought oppreſſi ve and injurious; great les have 
N | ber Wide. © ſet, aſide — demoliſh — I. 
c. 17. n ee Dt 
Naa no wonder that it hath been fo, in ſuch pariſhes 
where by cuſtom they haye obtained the power to chuſe 
onetanothet; for it is not to be ſuppoſed, but that if they 
are guilty of evil practices, they will chuſe ſuch perſons as 
they think will connive at or concur with them therein. 
AM. 2 . Batt and others againſt Watkinſon... In a 
prohibition prayed to the ſpiritual court at York, the 
ſuggeſtion ſet forth, that the . pariſh of Maſbam in York- 
Hire was an ancient pariſh, and that time out of mind 
there were twenty four of the chief pariſhioners, who all 
along had been called the four and twenty; and that du- 
ring time immemorial, as often as any one of the ſaid. 
four and twenty pariſhioners happened to die, the reſt, 
_ ſurviving of the four and twenty did chuſe, and during 
all che 44 tic uſed to chuſe, one other fit and able pa- 
_ 3  .* Tiſhjoner 


2 9. 
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-riſhioner of the fame pariſh, to be ane ol the four and 
twenty, in the room of him ſo deceaſed; and that with- 
in the ſaid pariſh there is, and during time immemorial 
there always hath been a- cuſtom, that che ſuid four arid 
tyenty for the time being have been uſed aud accuſtomed 
as often as there was nccaſicng to make rates, and to ai- 
ſeſs reaſonable ſums of „upon the pariſhioners and 
inhabitants in the ſaid pariſh for the time being for the 
repairs of the church; and that the churchwardens of the 
ſaid pariſh, during all the time aforeſaĩd, have uſed to receive 


all duties and dues for burials in the body or iles of the 


ſaid church; and if any of the inhabitants refuſed to pay 
the ſaid rates or dues for burials? as aforeſaid, then the 
churchwardens by warrant from the twenty four for the 
time being, were uſed to diſtrain the goods and chattels of 
the ſaid pariſhioners in the ſaid pariſh ; and that the ſaid 
twenty four with the conſent of the vicar or curate, bave 
uſed to repair the body and iles of the ſaid church; and 
that the churchwardens Tor the time being, during all the 
time aforeſaid, have always uſed to give up their accounts 
to the ſaid four and twenty, Wü allowed or diſallowed 
the ſaid accounts as they fs expedient ; and that on the 
allowance of ſuch account, the churchwardens have al- 


ways been diſcharged from givin any other: Account in 


any other place; that the plaintiffs were churchwardens 
for the year 1680 and after this year was ended, they 
gave in their-accounts to the four and twenty; and th 
thoꝰ all pleas concerning preſcriptions and cuſtoms ought 
to be determined by the common. law, yet the defendant 
hath drawn and cited them into the ſpiritual court to 
give in and paſs their ſaid accounts there; and althe? 
the ſaid plaintiffs have pleaded all the matters aforeſaid 
in the faid ſpiritual court, yet the faid defehdant hath 
refuſed to admit or to receive the ſaid plea. Upon great 
debate of this caſe at ſeveral times, the court was of opi- 
nion, that the cuſtom was good and "reaſonable, and 2 
prohibition was granted. Lutw: 1027. 15 
So that preſcription and * conſtant immemorial uſage, 
ſeems to be the baſis and only ſupport” of this fele& veſ- 
try, And purſuant hereunto, upon the fame foundation, 
and for the ſame reaſons, was the fele& veſtry of the pa- 
riſh of St Mary At-Hill in London confirmed and eſta- 
bliſhed in the king's bench, not many years ago. And 
8 that time, the ſelect veſtries of St Saviour's and St 


c was in Southwark, — want of proof of ſuch pre- 

cription-and immemorial uſage, have been ſet aſide and 

demoliſheds Par. L. 4 17. 1 
. ' In 


b by a (piritual vicar : and this ſo. poſle 


In the act of the 10 Ahn. c. 17; for building fifty new 

churches ; the commiſſioners ſhall appoint a convenient 

number of ſufficient inhabitants to be veſtrymen ; and 

from time to time, upon the death removal or other void- 

— rs ſuch an, the reſt or majority of them 
chuſe another. 1. 20. 

n the ſeveral private acts for building e 
foo wi ſometimes the miniſter, churchwardens, over- 
ſeets of the poor, and othetarwho have ſerved, or paid 
-fines for being excuſed from ſerving thoſe offices; ſome- 
times, the miniſter, churchwardens, overſeers of the poor, 
and all who pay to the poor rate; ſometimes, only all 
who pay ſuch à ſum to the poor rate; ſometimes, all 
who rent houſes of ſo much a z — are appointed 
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8 ind, which moſt commonly: is the ſmall: tithes ; 
| n ſome pl ces he hath a p of the great tithes, and 
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is and ſometimes the — 
or Ra wa of the ſame church; but in other places 


he is a,mere layman, and cannot ſupply the church but 


a | 
as called an impropriation, and himſelf the —.— 
An ofprepriation is properly, when ſuch. a 

(or vicarage or other church ꝓreferment) is in . 
or poſſeſſion of ſome eccleſialitcal perſon and his ſucceſ- 


tors, and can be made only to 3 body palitich, of corpo- 


I ration 


f 
1 
"4 
; * 
3 
L 
; 4 
My 
! 


CESSES YT Rs 


2 


2 1 


8 
0 — 4. V2 


VR 


- 
2 
-£ 
2 


r 


. : 5 
o ov _- * 9 * F . 1 x, 
" N Aa ' 4 F „ | 
* | N . | ;: 
E x 5 N ad v7 4 . 7 e 
4 \ = 
" . FY . " 
1 : p 0 . 


. cate as aforeſaid: 


| church kept by laymen, God, 645, F. N. B. A 


Uitar. 


ration ipſritual, that hath ſucceſſion, whereby ſuch body 
becomes perpetual incumbent of the benefice appropria- 
ted, and ſhall for ever enjoy the tithes and other profits, 
and the cure of ſouls belonging thereto. Y 

But the words impropriation and appropriation are gene- 
rally confounded in the books: and the law concerning 
the whole is treated of under the title Appꝛopzlation. 


— _— ” — EY 


Uſear general 


ſcar general is an officer, whoſe office is uſually an- 


#”, nexed to that of | Chancellor ; and is therefore treated 
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1 lajca removenda is a writ which (upon the biſhop's 
certificate in chancery of | a force and reſiſtenee 
hing a church) lieth ch a debate or: controverſy is 
tween two parſons for a church; the -one whereof doth 


enter into the church with ſtrong hand and great power 
of the laity, holding the other out; and keeping 

thereof with force and ams: Whereupon he that is ſo 
held out of poſſeſſion muy have the ſaid writ directed to 


the ſheriff of the county, to remove the force within that 


church, and (if need be)] to raiſe the power of the count 
to his aſſiſtance, and to arreſt and impriſon the perfons 


that make reſiſtance, ſo as to have their bodies before the 
king at a certain day to anfwer the contempt. Which 
writ is ſometimes table without the biſhop's certifi- 

CE „ as it ſeemeth, be had upon 
a ſurmiſe made thereof by the incumbent himſelf without 


ſuch certificate ; there being a diſtin and feyeral form 
thereof in each of the ſaid caſes. So that this writ pro- 


perly lieth for the removal of any forcible poſſeſſion of a 
By 


Ui laica removenda. 
By this writ- the ſheriff ought. not to remove the in- 
cum who is in poſſeſſion of the church, whether the 
poſſeſion be, of right or wrong; but only to remove the 
force. F. N., G. Aang. ted f % wits H t 
The writ. is made returnable into the king's bench, in 
hich court the offenders ſhall be fined and puniſhes far 
the force;;; and reſtitution alſo ſhall | be awarded. out of 
the ſame court (as it ſeemeth). Matſ. c: 30. Cn 
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_©*Utfitatton;,” - 
N OTE, free chapels, and, danatives, (unleſs ſuch 


| donative hath received the augmentation. of queen 
; nne's bounty) are exempt from the viſitation of the or- 
dinary ; the firſt being viſitable vnly by commiſſion from 
the king, and the fecond by — from the donor: 
\ And there are alſo other churches and chapels exempted, 
- which did belong to the monaſteries ; having heretofore 
obtained exemptions from ordinary viſitation, and being 
viſitable only by the pope ; which by the ſtatute of 25 
H. 8. c. a. were made viſitable by the king, or by 
commiſſion under the great ſcal, Theſe, and other ex- 
-empted churches or chapels, fo: far forth as they are ex- 
empted, are not treated of under this title; the purport 
- whereof extendeth only to places viſitable by-the biſhop 
or his ſubordinate officer. 2 
Origin, 1. For the government of the church, and the cor- 
rection of offences, viſitations of pariſhes and dioceſes 
were inſtituted in the ancient church; that ſo all poſſible 
care might be taken to have good order kept in all places. 
Cad. 5 20 „id 20 
Whol! eit. 2. For the firſt ſix hundred years after Chriſt, the bi- 
| ſhops. in their own perſons viſited: all the pariſhes within 
their reſpective dioceſes every year; and they had ſeveral 
deacons in every dioceſe to aſſiſt them. After that, they | 
had authority in caſe of ſickneſs, or other publick con- 
cerns, to delegate prieſts or deacons to aſſiſt them; and 
hereupon, as ſhould ſeem, they cantoned their great dio- MY 
ceſes | into.archdeaconries, and gave the archdeacons com- 
- miſſions to viſit and inquire, and to give them an account 
of all at the end of their viſitationsg- and the biſhops re- 
ſerved che third year to themſelves, to inform themſelves 
| (amongit 
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famorie other thing how.the archdeacons- their ſub- 
Gomes pe 72 duties. Deg. p. 2. C. 15. Jabnſ. 
eee | ca 


3. By a confiſtition” of Otho  Archbiſhops and bi- How often, and 
ſhops ſhall go about their dioceſes at fit ſeaſons, correct- in What onder. 


ing and refetming the churches, and conſecrating and 
ſowing the word of life in the lord's field. At. 56. | 
| And” n, the order to be obſerved therein is 
this: In a dicceſan viſitation, the biſhop is firſt to viſit 
his cathedral church; afterwards the dioceſe: In a me- 
tropolitical viſitatiöh, the archbiſhop is firſt to viſit his 
own churck and dioceſe ; then in every dioceſe to begin 
with the cathedral * church, and proceed thence as he 
pleaſeth to the other parts of the dioceſe. Which ap- 
pears from abundance of inſtances in the eccleſiaſtical re- 
sords, as well of papal diſpenſations for the archbiſhop to 
viſit without obſerving the ſaid order, as of epiſcopal li- 
cences for the viſitor to begin in other parts of the dioceſe 
than in the cathedral church. Giſ. 957. | 

And this ſprang from the precept of the canon law, 
which requires, that the archbiſhop willing to viſit his 
province, ſhall firſt viſit the chapter of his own church, 
and city, and his own dioceſe: and after he hath once 
viſited all the dioceſes of his province, it ſhall be lawful 
for him (having firſt required the advice of his ſuffragans, 
and the ſame being ſettled before them, which ſhall be 
put in writing that all may know thereof) to viſit again, 
according to the order aforeſaid, altho' his ſuffragans 
ſhall not aſſent thereunto. And the like form of viſiting 
obſerved by the archbiſhops, ſhall be obſerved alſo by the 
biſhops in their ordinary viſitations. Id. 


By Can. 60. for the office of confirmation, it is in- 
Joined, that the biſhop ſhall perform that office in his vi- 
ſtation every third year; and if in that year, by reaſon of 
ſome infirmity, he 
ſhall not omit the ſame the next year after, as he may 
conveniently, | | 

Upon which Dr. Gibſon obſerveth, that by the ancient 
canon law, viſitations were to be once a year: but it is to 
be noted, that thoſe canons were intended of. parochial 
vilitations, or a perfonal repairing to every church; as 
appears, not only from the aſſignment of procurations 
(originally in proviſions and afterwards in money) for the 


reception of the biſhop; but alſo by the indulgence 


which the law grants in ſpecial caſes, where every church 
A tne cannot 


not able perſonally to viſit, then he 


14 Vilitation. 
8 cannot. be conveniently repaired to, of calling toge - 
ther the clergy and laity from ſeveral parts — one 
convenient place that the viſitation — — may not be 
ned. From this indulgence, and the great extent 
& 5 dioceſes, the — 1 of citing clergy and 
ple to attend viſitations at particular places; the times 
of which viſitations, as they are now uſually fixed about 
Eafter and Michaelmaſs, have evidently ſprung from the 
two yearly ſynods of the clergy, which the canons of the 
church required to be held by every biſhop about thoſe 
two ſeaſons, to conſider of the ſtate of the church and re- 
ligion within the reſpective dioceſes : an end, that is alſo 
anſwered by the preſentments that are there made con- 
cerning the manners of the people; as they uſed to be 
made to the biſhop at his viſitation of every particular 
- church. But as to parochial viſitation, er the inſpection 
into the fabricks manſions utenſils and ornaments of the 
church, that care hath been long devol ved upon the arch- 
deacqns; who at their firſt inſtitution in the ancient 
church were only to attend the biſhops at their ordina- 
tions, and other publick ſervices in the cathedtal; but 
being afterwards occaſionally employed by them in the 
exerciſe of juriſdiction, not only the work of parochial 
viſitation, but alſo the holding of neral ſynods or viſita- 
tions when the biſhop did not viſt, came by degrees to 
be known and eſtabliſhed branches of the. archidiaconal 
office as ſuch ; which by this means attained to the dig- 
nity of ordinary, inſtead of delegated juriſdiction. And 
by theſe degrees came on the preſent law and practice of 
triennial ,vititations by biſhops ; ſo as the biſhop is not 
only not obliged by law to viſit annually, but (what is 
more) is reſtrained from it. Gibſ. 958. bs, 
Lindwood ſays, the archdeacon, altho' there be not a 
cauſe, may viſit once a year: but if there be cauſe he 
may viſit oftner, Nor doth it hinder, where it is (aid in 
the canon law, that he ought to viſit from three years to 
three years ; for this is to be underſtood ſo that he ſhall 
viſit from three years to three years of neceſſity, but he 
may viſit mr tag if he will. Lind. | | 
Inhibition da- In the biſhop's triennial, as alſo in viſitations regal 
| he horns dme of 4 political, all inferior juriſdictions, reſpectively are 
| een. inhibited from exerciſing juriſdiction, during ſuch viſita- 
| tion. And we find in the time of archbiſhop Winchel- 
ſey, a biſhop proſecuted, for exerciſing juriſdiction, be- 
fore the relaxation of the inhibition; and in archbiſhop 
Tillotſon's time, a biſhop ſuſpended, for acting after. the 
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- Uifitation; - 
Inhibition. And even matters begun in the court of the 
inferior ordinary (whether contentious or voluntary) be- 
fore the viſitation of the ſuperior, ate to be carried on by 
the authority of ſuch ſuperior. Gy 958. | 
However, it hath been not unuſual, N in me- 
tropalitical viſitations, to indulge the biſhops and inferior 
courts, in whole or in part, in the exerciſe of juriſdic- 
tion, pending the viſitation, Thus, we find relaxations 
granted, pending the. viſitation,” by archbiſhop Abbot z 
and, by others, an unlimited leave or commiſſion, to ex- 
erciſe juriſdiction, or proceed in caſes, notwithſtanding 
the viſitation ; and elſewhere, a leave to confer orders, 
confirm, grant fiats for inſtitution, inſtitute, or correct, 
whilſt the inhibition continued in other reſpects, Id. 
After the relaxation of the inhibition, and eſpecially in 
metropolitical viſitations, we find not only reſervations 
of power to rectify and puniſh the comperta et detefia, but 
alſo ſpecial commiſſions iſſued for that end, 7d. 


is 


5. Can. 125. All chancellors, commiſſaries, archdea- Where. 


cons, officials, and all others exerciſing eccleſiaſtical ju- 
riſdiction, ſhall appoint ſuch meet places for the keeping 
of their courts, by the aſſignment or approbation of the 
biſhop of the dioceſe, as ſhall be convenient for enter- 
tainment of thoſe that are to make their appearance there, 
and moſt indifferent for their travel: And likewiſe they 
ſhall keep and end their courts in ſuch convenient time, 
as every man may return homewards in as due ſeaſon as 
may be, 


b. Langton. The archdeacons in their viſitation ſhall General power 
ſee that the offices of the church be duly adminiftred ; the viſitors. 


and ſhall take an account in writing of all the ornaments 
and utenſils of the churches, and alſo of the veſtments 
and books ; which they ſhall cauſe to be preſented before 
them every year for their inſpection, that they may ſee. 
what have been added, or what have been loſt. Lind, 
3 | 

| Account in writing] And it would be well to have 
the ſame indented : one part to remain with the arch- 
deacon, and the other with the pariſhioners. Lind. 50. 


Utenſils] That is, which are fit or neceſſary for uſe ;- 


and by theſe are underſtood all the veſſels of the church 
of every kind, Lind. 50. EET ©, 
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Uiſitatton. 


That they may fee} Therefore the archdeacon onght 


£7.59, 6 the * in perſon to viſit, and not to ſeud any 


ther; which if he do, he ſhall not have the procura- 
| the account of viſiting) in money: bur 
otherwiſe, he whom he ſhall ſend ſhall receive procu- 
rations for himſelf and his attendants in victuals. Lind, 


. 


© 'Oths.” Concerning archdeacons we do ordain, that they 


_ viſit the churches profitably and faithfully; by inquiring 


of the ſacred veſſels, and veſtments, and how the ſervice 
is. performed, and generally of temporals and ſpirituals: 
and what they ſhall find to want correction, that they 
correct giligently. And when they viſit, correct, or pu- 
niſh crimes, they ſhall not preſume to take any thing of 
any one (fave only moderate” procurations, (nor to give 
ſentence againſt, any"perſons unjuſtly, whereby to extorr 


money from them. For whereas theſe and ' ſuch like 


things do ſavour of ſimony, we decree, that they who 
do ſuch things ſhall be compelled by the biſhop bo 18y 
out twice as much for pious uſes; ſaving neverthel 

other canonical puniſhment againſt them. 
ſhall endeavÞur frequently to be preſent at the chapters in 
Every deatiry; and therein inftru& the clergy (amongſt 
other things) to live well, and to have a ſound know- 
ledge and underſtanding in performing the divine offices. 
Athon 52. | | 


- !|-Chapters]: Thag is, rural chapters. Atbes 54%. 


Reynolds. We enjoin the archdeacons and their of- 
fcials, that in the viſitation of churches they have a di- 
ligent regard to the fabrick of the church, and eſpecially 
of the chancel, to ſee if they want repair: and if they 
find any defects of that kind, they ſhall limit a certain 
time under a penalty within which they ſhall be repaired. 
Alſo, they ſhall inquire by, themſelves or their officials, 
in the pariſhes where they viſit, if there be ought in 
things or perſons which wanteth to be corrected: and if 
they-ſhall find any ſuch, they ſhall correct the fame either 
then or in the next chapter. Lind. 53. att 


And their'officials] | Here it ſeemeth to be intimated, 


that the archdeacon's official may viſit ; which yet is not 


true, at leaſt in his own right; yet he may do this in 

the right of the archdeacon, when the archdeacon him- 

ſelf is kindred. Lind. 53. oO” 
Stratford 


8 ” 
And they 
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any : ries in their. viſitations, finding defects as well in the, 
4 churches as in the ornaments thereof and the fences of the 
; churchyard and in the houſes of the incumbents, do 
command them to be repaired under pecuniary penalties, 
nnd from thoſe that obey not do extort the faid penalties 
10 g by cenſures, wherewith the ſaid defects ought to be re- 
þ paired, and thereby inrich their own purſes to the damage 
hey of the poor people; therefore that there may be no gc- 
ing caſion of complaint againſt the archdeacons and other, 
voy ordinaries and their miniſters by reaſon, of ſuch, penal ex- 
Is: = actions, and that it becometh not eccleſiaſtical] perſons to 
hey  7ape after or inrich themſelves with diſhoneſt and penal 
pas = acquiſitions, we do ordain, that ſuch lties, ſo often 
of RW as they ſhall be exadted, ſhall be converted to the uſe of 
Ne = ſuch repaits, undet pain of ſuſpenſon ab officio which 
ort [ they ſhall ipſo facto incur until they ſhall effectually aſ- 
ike = ſign what was ſo received to the reparation of the ſaid 
- defects. Lind. 224. | | 
q | 
lefs Can. 86. Every dean, dean and chapter, archdeacon, , 
hey and others which have authority to hold eccleſiaſtical vi- 
in ſitations by compoſition, law, or preſcription, ſhall ſur- 
gft vey the churches of his or their juriſdiction, once in every 
. three years, in his own perſon, or cauſe the ſame to be 
des. done; and ſhall from time to time within the ſaid three 
| years certify the high commiſſioners for cauſes eccleſiaſti- 
cal, every year, of ſuch defects in any the ſaid churches, . 
as he or they do find to remain unrepaired, and the names 
of. and ſirnames of the parties faulty therein, Upon which 
die certificate we defire the ſaid high commiſſioners will ex 
ly == officig. mero ſend for ſuch parties, and compel them to 
h 1 obey the juſt and lawful decrees of ſuch eccleſiaſtical 
5/14 ordinaries making ſuch certificates, 
4 4 Note, fincethe making of theſe canons, the high com- 
TT miſſion court was aboliſhed by act of parliament. 
; - 3 7. In Or 1626, Mr Huntley, rector of Stourmouth, Viſtation ſer} 
1j6 as required by Dr Kingſley archdeacon of Canterbury, 
mes to preach a viſitation ſermon ; which he refuſed, - And 
being cited before the high commiſſioners, it was urged, 
| 24 that he was bound to the performance of that office in 
ted, | purſuance of the archdeacon's mandate, by virtue of his 
not oath of canonical obedience, He anſwered, that he was 
„in not a licenſed preacher, according to the canons of 1603 
im- and eſpecially, that he was not bound thereunto by his 


N * * * 
D N. f 


Stratford. | Foraſmuch as archdeacons and other ordina- 


ſaid oath, which implieth only an obedience according - 
'Vor. IV. g to | 


Uiſitation. 
to the canon law, as it is in force in this realm; and 
that there is no canon, foreign or domeſtic, which re- 
quireth him to do this; but on the con , that the- 
ancient canon law injoineth the viſitor himſelf to preach 
at his own viſitation, But the court admoniſhed him to 
comply; and on his refufal, fined him 5ool, and impri- 
foned him till he ſhould pay the ſame and alſo make ſub- 
miſſion; and afterwards degraded and deprived him, Fohnſ. 
Huntley's caſe. | 
But this perhaps may be one. inſtance, amongſt others 
charged againſt that court whilſt it ſubſiſted, of carrying 
matters with a pretty high hand. t | 
And Dr Ayliffe obferves from the fixth book of the 
Decretals, that amongſt the orders to be obſerved by arch- 
biſhops biſhops and others in their viſitations, the firſt is, 
that they ought to preach the word of god, by giving the 
congregation a ſermon. Hl. Par. 515. a 
Novertheleſs, it is preſumed, very few clergymen would 
refuſe to diſcharge the offices of their function on the like 
occaſion, at the requeſt or intimation of their ſuperior, 
8. Can, 137. Foraſmuch as a chief and principal cauſe 
and uſe of viſitation is, that the biſhop archdeacon or 
other aſſigned to viſit, may get ſome knowledge of the 
ſtate ſafficiency and ability of the elergy, and other per- 
ſons whom they are to viſit : We think it convenient, 
that every parſon, vicar, curate, ſchoolmaſter, or other 
perſon licenſed whoſoever, do at the biſhop's firſt vifita- 
tion, or at the next viſttation after his admiſſion, ſhew 
and exhibit unto him his letters of orders, inſtitution, an 
induction, and all other his diſpenſations, licences, or 
faculties whatſoever, to be by the fai& biſtop either al- 
lowed, or (if there be juſt cauſe) diſallowed and rejected x 
and being by him approved, to be (as the euſtom is} 
ſigned by the regiſter : and that the whole fees accuſtomed 
to be paid in the viſitations in reſpect of the premiſſes, be 
paid only once in the whole time of every biſhop, and 
afterwards but half of the faid accuſtomed fees, in every” 
.. other viſitation, during the faid biſhop's contiauance, XX 


To be by the ſaid biſbop allowed] None but the biſhop, or 
other perſon exerciſing eccleſiaſtical authority by com- 
miſſion from him, hath right de jure communi to re- 

quire theſe exhibits of the clergy ; nor doth the enactin 
part of this canon convey the right to any other; ws - 
therefore, if any archdeacons are intitled to require ex- 
hibits in their viſitations, it muſt be upon the foot of 
cuſtom ; the beginning whereof hath probably been an 
0 incroach- 
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neroachment; fince it is not likely, that any biſhop 
ſhould give to the archdeacon and his official a power of 
allowing or diſallowing ſuch inſtruments as have been 


grated by himſelf or his predeceſſors. Grb/. 959. 
; — a”, In the regiſtry of archbiſhop Iſlip; there is 
a ſequeſtration 


of the benefices of divers clergymen re- 
fuſing to make due exhibits in a viſitation. Gibſ. 1545. 


afterwards but half of the aid accuflomed fees] Lind- 
Er ſpeaking of ids x pers to be exhibited by 
ſtipendlary curates going from one dioceſe to another, 
ſaith, that after the archdeacon or his official or other or- 
dinary hath ſatished himſelf of their orders and of their 
life and converfation, they may be admitted to officiate, 
and their names ought to be entred in the regiſter of ſuch 
ordinary ; whereupon in other viſitations or inquiries 
their letters of orders ought not to be reinſpected, not 
their names to be entred again, ſeeing they are ſufficiently 
known already: And ſo they do. ill (he ſays) who in 
every of their viſitations take ſomething for the inſpection 
and approbation of the ſaid letters of orders ; ſeeing ſuch 
entry ought not to be made but once, namely, at the 
firſt admiſſion, Lind. 225. Gib/. 95 
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9. Edm. There ſhall be in every 3 two or three Preſentments, by 


men, having god hefore their eyes, who ſhall at the com- 
mand of the archbiſhop or his official, preſent unto them 
| the publick exceſſes of prelates and other clerks. Lind. 


very dranry] That is, in every rural deanry. Lind. 
277. 
= Publick exceſſes] That is, notorious, whereof there is 
great and publick infamy ; and this, altho' the ſame be 
not upon oath: but if ſuch exceſſes ſhall not be notorious, 
then the ſame ſhall not be preſented, unleſs there be proof 
upon oath, Lind. 277; 
As to the churchyardens duty in this particular, altho* 
they have for many hundred years been a body corporate, 


take cafe of the godds repairs and ornaments of the 
"XX church, as appears by the ancient regiſter of Writs ; yet 


their aſſiſtants, by canons and conſtitutions of a more 

modern date. Anciently, the way was, to ſele& a cer- 

tain number at the diſcretion of the ordinary, to give in- 

formation upon oath ; which number the rule of the 

Eanon law upon this head 8588 ſuppoſeth to have been 
be, 2 


4 : this work of preſenting hath been devolved on them and 


fel 


whom to bs 
made, 
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ſelected while the ſynod was ſitting, and the people a7 


Miditation. 


well as clergy in attendance there. But in proceſs of 
time this method was changed; and it was directed in the 


| wi 
citation, that four ſix or eight, according to the propor- i 
tion of the diſtrict, ſhould appear (together with the cler- he 
gy) to - the people, and to be the teſtes Hnodales. pe 
ibſ. 960. ha 0 b 4 hi 
But all this while we find nothing of. churchwardens Ia 
preſenting, but the ſtyle of the books is, The pariſhioners fo: 
ſay, The laymen ſay, and the like, until a little before the 
reformation, when the churchwardens began to preſent, po 
either by themſelves, or elſe with two or three more pa- lee 
riſhioners of credit joined with them. And this laſt (by cr 
the way) is evidently the original of that office, which ch 
our canons do call the office of fidemen or aſſiſtants. q 
* 960. ö ' 19 
n the beginning of the reign of king James the firſt, it 
a commiſſiry had cited many perſons 'of ſeveral pariſhes, 
to appear before him at his viſitation; and becauſe they be 
appeared not, they were excommunicated. But a prohi- | 
bition was granted ; becauſe the ordinary hath not power qu 
to cite any into that court, except the churchwardens and tic 
ſidemen. Ney 123. ns wi 
But by Can. 113. Becauſe it often cometh to paſs, that to 
churchwardens, ſidemen, queſtmen, and ſuch other per- 
ſons of the laity as are to take care for the ſuppreſſing of ch 


fin and wickedneſs, as much as in them lieth, by ad- 
monition, reprehenſion, and denunciation to their ordi- 
naries, do forbear to diſcharge their duties therein, either 
thro? fear of their ſuperiors, or thro” negligence, more 
than were fit, the licentiouſneſs of theſe times conſidered ; 
we do ordain, that hereafter every parſon and vicar, or in 
the lawful abſence of any parſon and vicar, then their 
eurates and ſubſtitutes may join in every preſentment with 
the ſaid churchwardens fidemen and the reft abovemen- ce 
tioned, at the times of vifitation, if they the ſaid church bil 
wardens and the reſt will preſent ſuch enormities as are no 
apparent in the pariſh; or if they will not, then every 1o 
ſuch parſon and vicar, or in their abſence as aforeſaid "FF pe 
| tir 

bil 

fit 

ch 


their curates, may themſelves preſent to their ordinaries 
at ſuch times, and when elſe they think it meet, all ſuch 
crimes as they have in charge or otherwiſe, as by them 
(being the perſons that ſhould have the chief care for the | 


_ lupprefling of fin and impiety in their pariſhes) ſhall be 1 WM to 
thought to require due reformation. Provided always, a th 
that if any man confeſs his ſecret and hidden fins ta the ch 


N 


churchwardens queſtmen and 


* 


Viſitation. 1 


miniſter, for the unburdening of his conſcience, and to 
receive ſpiritual conſolation and eaſe of mind from him, 
we do not any way bind the ſaid miniſter by this our con- 
ſtitution, but do ſtraitly charge and admoniſh him, that 
he do not at any time reveal and make known to any 
' perſon whatſoever, any crime or offence ſo committed to 
his truſt and ſecrecy (except they be ſuch crimes as by the 
laws of this realm his own life may be called in queſtion 
for concealing the ſame) under pain of irregularity, 

And by Can. 116. It ſhall be lawful for any godly dif- 
poſed perſon, or for any eccleſiaſtical judge, upon know- 
ledge or notice given unto him or them, of any enormous 
crime within bis juriſdiction, to move the miniſter 
churchwardens or ſidemen, as they tender the glory of 
f and reformation of ſin, to preſent the ſame, if they 

all find ſufficient cauſe to induce them thereunto, that 
it may be in due time puniſhed and reformed, 

Provided, that for theſe voluntary preſentments there 
he no fee required or taken. 

10. Boniface. We do decree, that laymen, when in- To be made ups 
quiry ſhall be made by the prelates and judges eccleſiaſ- on 93th. 

tical for correcting the fins and exceſſes of thoſe that are 

within their juriſdiQion, ſhall be compelled (if need be) 

to take an oath to ſpeak the truth. Ling. 109. . 

And that ordinaries are impowered by the laws of the 
church to require an oath of the teſtes ſynodales, appears, 
not only from this conſtitution, but alſo from the body 
of the canon law. And the ſame practice of adminiſtring 
an oath, appears in the eccleſiaſtical records of our own 
church ; where it is often entred, that the preſenters were 
charged upon their conſciences, to diſcover whatever they 
— to want amendment in things and perſons. G1b/. 

O. 

II. Can. 119. For the avoiding of ſuch inconvenien- Articles of ins 
ces as heretofore have happened, by the haſty making of d. 
bills of preſentments upon the days of viſitation and ſy» 
nods, it is ordered, that always hereafter, every chancel- 
lor, archdeacon, commiſſary, and official, and every other 
perſon having eccleſiaſtical juriſdiction at the ordinary 
time when the churchwardens are ſworn, and the arch- 
biſhop and biſhops when he or they do ſummon their vi- 


4 ſitation, ſhall deliver or cauſe to be delivered to the 


churchwardens queſtmen and ſidemen of every pariſh, or 
to ſome of them, {uch books of articles as they or any of 
them. ſhall require (for the year following) the ſaid 
Semen to ground their pre- 
C3 ſentments 


Preſentments on 


common fame. 


Viſitation. | 
ſentments upon, at ſuch times as they are to exhibit them. 
In which book ſhall be contained the form of the oath 
which muſt be taken immediately before every ſuch pre- 
ſentment ; to the intent that having beforehand time ſuf- 
ficient, not only to peruſe'and conſider what their ſaid 
oath ſhall be, but the articles alſo whereupon they are to 
round their preſentments, they me frame them at home 
Fo adviſedly and truly, to the diſcharge of their own 
conſciences (after they are ſworn), as becometh honeſt 
and godly men. | 1 

Frame them at home] By an entry in one of our records 
about 200 years ago, the ancient way of making preſent- 
ments ſeems to have been, the ordinary's examination of 
the ſynodal witneſſes, and the taking their detections and 
preſentments by word of mouth, and then immediately 
entring them in the acts of the viſitation. And altho' 
preſentments are now required to be framed at home, 
there is no doubt but every viſitor hath the ſame right 
of perſonal examination that ancient viſitors had, as often 
as he ſhall find occaſion. Gib/. 963. 

By reaſon of ſeveral diſputes which have been mage 
concerning the articles of inquiry, the convocation hath 
ſometimes attempted to frame one general body of articles 
for viſitations ; but the ſame as yet hath not been brought 
to effect. Gib/. 962. 

12. Can. 115. Whereas for the reformation of crimi- 
nous perſons and diſorders in every pariſh, the church- 
wardens queſtmen ſidemen and ſuch other church officers 


are ſworn, and the miniſter charged, to preſent as well the 


crimes and diſorders committed by the faid criminous per- 
ſons, as alſo the common fame which is ſpread abroad of 
them, whereby they are often maligned and ſometimes 
troubled by the ſaid delinquents or their friends; we do 
admoniſh and exhort all . judges both eccleſiaſtical and 
temporal, as they regard and reverence the fearful judg- 
ment ſeat af the higheſt judge, that they admit not in any 
of their courts, any complaint plea ſuit or ſuits, again 
any ſuch churchwardens queſtmen ſidemen or other church 
cers, for making any ſuch preſentments, nor againſt 
any miniſter for any preſentments that he ſhall make: all 
the ſaid preſentments tending to the reſtraint of ſhame- 
leſs impiety, and conſidering that the rules both of cha- 
rity and government do preſume that they did nothing- 
therein of malice, but for the diſcharge of their con- 
ſeiences. £ F 5 
But 
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Viſitation. 


But there is more danger now, than when theſe canans 
were made, of actions being brought againſt churchwar- 
dens for preſenting upon common fame ; becauſe the per- 
ſon accuſed in thoſe days was required to anſwer upon 
oath to the charge laid againſt him, and to bring his com- 

urgators : but the oath ex officio being now aboliſhed, 
it ſeerneth not ſafe, to preſent any perſon upon common 
fame only, without proof. | | 

And even when the oath of purgation was in force, Mr 

Clerke gives a cautian, that all, buth churchwardens and 
others, take care, how they accuſe or ned any perſon 
for any crime, or fame thereof, unleſs they can prove 
either the crime, or that the fame thereof aroſe from juſt 
cauſes and ftrong preſumptions, "Therefore, altho* the 
fame or rumour of any crime hath been ſpread amon 
many and good men, yet if it had its beginning from 
enemies or evil minded perſons, or (as is often the caſe) 
from the ſole accuſation of a woman confeſſing her own 
turpitude, the preſentment or accuſation in ſuch caſe 
ought not to be genera], but particular, that is, that ſuch 
a fame or rather rumour was ſpread by ſuch perſons, or 
by the accuſation or canfeflion of ſuch woman in child- 
birth confeſſing her own baſeneſs ; And then, if the per- 
fon accuſed ſhall proceed againſt the accuſer in a cauſe 
of defamation, he ſhall fail in his ſuit, if proof ſhall be 
made that there was ſuch a fame gr rumour as was ſet 
forth in the preſentment. 1 Ovght. 236. 


13- Is it not enough to preſent that ſuch a one hath Preſentment, in 
what manner 
made. 


committed fornication, or the like ; but the perſon ought 
to be named with whom he comitted the offence, and 
that there is a publick fame thereof: otherwiſe upon ſuch 
à general and uncertain preſentment, the perſon accuſed 
cannot know how to make his defence, and there may 
be cauſe of appeal. 1 Ought. 229. CES ; 


14. Can. 116. No churchwardens, queſtmen, or ſide- At what times to 
men of any pariſh, ſhall be inforced to exhibit their pre- de made. 


Tentments to any having eccleſiaſtical juriſdiction, aboye 
Once in every year where it hath been no oftener uſed, nor 
above twice in any.dioceſe whatſoever, except it be at the 
biſhop's viſitation : Provided always, that as good occa- 
ſion ſhall, require, it ſhall be lawful for every miniſter 
churchwardens and ſidemen, to preſent offenders as oft as 
they ſhall think meet; and for theſe voluntary preſent- 
ments no fee ſhall be taken. - 

Can. 117. No churchwardens queſtmen or ſidemen ſhall 
de called or cited, but only at the ſaid time or times be- 
C 4 45 
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Vititation. 
fore limited, to appear before any ecclefiaſtical judge who- 
ſoever, for refuſing at other times to preſent any faults 
committed in their pariſhes, and puniſhable by eccleſiaſti- 
cal laws, Neither ſhall they or any of them, after their 
preſentments exhibited at any of thoſe times, be any fur- 


ther troubled for the ſame, except upon manifeſt and evi- - 


dent proof it may appear, that my did then willingly 
and wittingly omit to preſent ſome ſuch publick crime or 
' crimes as they knew to be committed, or could not be 
Ignorant that there was then a publick fame of them, or 
unleſs there be very juſt cauſe to call them for the ex- 
planation for their former preſentments: In which caſe of 
wilful omiſſion, their ordinaries ſhall proceed againſt them 
in ſuch ſort, as in cauſes of wilful perjury in a court 
eccleſiaſtical it is already provided. | 
Luan. 118. The office of all churchwardens and ſidemen 
mall be reputed to continue, until the new churchwar- 
dens that ſhall ſucceed them be ſworn, which ſhall be the 
firſt week after eaſter, or ſome week following, accordin 
to the direction of the ordinary; which time ſo eee 
ſhall always be one of the two times in every year, when 
the miniſter and churchwardens and ſidemen of every 
pariſh ſhall exbibit. to their ſeveral ordinaries, the 
preſentments of ſuch enormities as have happened in their 
pariſhes ſince their laſt preſentments. And this duty 
they ſhall perforni, before the newly choſen churchwar- 
dens and ſidemen be ſworn, and ſhall not be ſuffered to 
paſs over the ſaid preſentments to thoſe that are newly 
came into that office, and are by intendment ignorant of 
ſuch crimes ; under pain of thoſe cenſures which are ap- 
pointed for the reformation of ſuch dalliers and diſpenſers 
with their own conſciences and oaths. 
Fee for takingin 15. Can. 116, For the preſentments of every pariſh 
preſentments. * church or chapel, the regiſter of any court where they 
are to be exhibited, ſhall not receive in one year above 
44 under pain, for every offence therein, of ſuſpenſion 
rom the execution of his office for the ſpace of a month 
totes quoties. 


Penalty for not 16. Beſides being proceeded againſt by the cenſures of 


ung. * the church; it is injoined by Can 26. that no miniſter 

ſhall in any wiſe admit to the receiving of the holy com- 
munion, any churchwardens or ſidemen, who havi 

taken their oaths to preſent to their ordinaries All fuck 

publick offences as they are particularly charged to in- 

QAuire of in their ſeveral pariſhes, ſhall- (notwithſtanding 

their ſaid oaths, and that their faithful diſcharge of N. 

9 


p 


r 


* 


Uiſitation, 


is the chief means whereby publick ſins and offences may : 
be reformed and puniſhed) n and willingly, de- 

orrible crime of per- 
jury; either in neglecting, or in refuſing, to preſent ſuch 


perately and irreligiouſly, incur the 


of the ſaid enormities and publick offences, as they know 
themſelves to be committed in their faid pariſhes, or 
are ' notoriouſly offenſive to the congregation there; 
altho* they be urged by ſome of their neighbours, or by 
their miniſter; or by the ordinary himſelf, to diſcharge 
their conſciences by preſenting of them, and not to incur 
ſo deſperately the ſaid horrible fin of perjury, 

H. 1680. Selby's caſe, A prohibition was prayed to 
the archdeacon of Exeter, becauſe he proceeded to excom- 
municate the plaintiff, for that he, being churchwarden, 
refuſed to preſent a notorious delinquent, being admo- 
niſhed. And a prohibition was granted: for they are not 
to direct the churchwarden to preſent at their pleaſure 
but if one churchwarden doth refuſe to preſent, he may 
be preſented by his ſucceſſor. Freem. 298. 

17. Can. 121, In places where the biſhop and arch- 
deacon do by. preſcription or compoſition viſit at ſeveral 
times in one and the ſame year ; leſt for one and the ſelf 
fame fault any of his majeſty's ſubjects ſhould be chal- 
lenged and moleſted in divers eccleſiaſtical courts, we do 
order and appoint, that every archdeacon or his official, 
within one month after the viſitation ended that year, and 
the preſentments received, ſhall certify under his hand 
and ſeal, to the biſhop or his chancellor, the names and 
crimes of all ſuch as are detected and preſented in his ſaid 
viſitation, to the end the chancellor ſhall henceforth for- 
bear to conyent any perſon for any crime or cauſe ſo 
detected or preſented to the archdeacon. And the chan- 
cellor, within the like time after the biſhop's viſitation 
ended and preſentments received, ſhall under his hand 
and ſeal ſignify to' the archdeacon or his official, the 
names and crimes of all ſuch perſons, which ſhall be de- 
tected or preſented unto him in that viſitation, to the 
ſame intent as aforeſaid. And if theſe officers ſhall not 
certify each other as is here preſcribed, or after ſuch cer- 
tificate ſhall intermeddle with the crimes or perſons de- 


WW tected and preſented in each other's viſitation ; then ev 
of them ſo offending ſhall be ſuſpended from all exercif 


of his juriſdiction, by the biſhop of the dioceſe, until he 
ſhall repay the coſts and expences which the parties grieved 
have been at by that vexation. | 


18. Crimes 
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None to be pre« 
ſented twice for 
the ſame offencez 


— — — 


eo ſupport their , 
upper) j 


Utfifation. 

18. Crimes evident and notorious, whether they be 
mmoralities in perſons, as lewneſs, ſwearing, drunken- 
neſs, and ſuch like; or defects in places, as the want of 
repairs, or of utenſils, in churches, churchyards, and par- 
ſonage houſes ; are not only in their nature merely ſpiriz 
tual and ecceſiaſtical, but in the chief heads thereof (as 
fornication, adultery, and the repairing of churches and 
churchyards) by the ſtatute of Grreunpet agatis, 13 Ed. 1, 
not liable to prohibition ; And therefore if offenders, be- 
ing preſented, do eſcape unpuniſned, it muſt be owing 
= r to the want of proof, or the want of proſecution. 
15%. 966. | 

8 4 proof; in caſe the party preſented denies 

the fact to be true, the making good the truth of the pre- 
ſentment, that is, the furniſhin mp gout with all- pro- 
evidences of it, undoubtedl s upon the perſon 
n And as the ſpiritual, court, % 2 is 
intitled by law to call upon churchwardens to ſupport 


+ their preſentments; ſo are churchwardens obliged not 


only by law (Dr Gibſon ſays), but alſo in conſciepce, to 
ſee the - preſentment effectually ſupported ; becauſe to de- 
ny the court thoſe evidences which induced them to pre- 
ſent upon oath, is to deſert their preſentment, and is lit. 
tle better in point of conſcience, than not to preſent at 
all; inaſmuch as thro' their default the preſentment is 
rendred ineffectual, as to all purpoſes of removing the 
ſcandal, or reforming the offender. And from hence he 
takes occaſion to wiſh, that the pariſhioners would think 


. themſelves bound (as on many accounts they certainly 


are bound) to ſupport their churchwardens, in ſeeing that 
their preſentments are rendred effectual. In any point 
which concerns the repairs or ornaments of churches, or 
the pu ny conveniencies of any kind for the ſervice of 
god, when ſuch defects as theſe are preſented, the ſpiri- 
tual judge, immediately, and of courſe, injoins the church- 
3 preſenting, to ſee the defect made good, and 
ſupports him in repaying himſelf, by a legal and reaſon- 
able rate upon the pariſh, But what he intends is, the 
ſupporting the churchwardens in the proſecution of ſuch 
immoral and unchriſtian livers, as they find themſelves 
obliged by their oath to preſent, as fornicators, adulterers, 
common ſwearers, e and ſuch like; whoſe ex- 
ample is of pernicious conſequence, and likely to bring 
many evils upon the pariſh. 74. 

19. In all viſitations of parochial churches made by 
biſhops and archdeacons, the law hath provided, that the 


charge 
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 . Uiſifation. > + 
charge thereof ſhall be anſwered by the procurations | 
then due and payable by the inferior clergy ; wherein 
cuſtom, as to the quantum, ſhall prevail. Ged. Introd. 
19. 
20. Theſe procurations were anciently made, by pre- Anciently by 
curing victuals and other proviſions in ſpecig ; conoern- — 2 
ing which, the following conſtitutions have been or- 
dained : 

Langton, We forbid archdeacons, deans, and their 
officials, to make any exactions upon their clergy, Lind. 
221. | 
Langton. That archdeacons may not be burden- | 
ſome to the churches ſubje& unto them, we ſtrictly in- 
join, that they do not exceed the number of horſes and 
men preſcribed by the general council ; and that they do 
not preſume to invite ſtrangers with them to the procu- 
ration made for them on account of their viſitation. But, 
if the rectors pf the churches, in honour of the archdea- 
con, will invite any, we do not forbid it. But the arch- 
deacons themſelves ſhall invite none, leſt they who would 
not burden the churches by their own coming, ſhould 
burden them by thoſe — they ſhould invite. And 
chat there may be no occaſion to invite any, we do forbid 

the archdeacons to hold any chapter on the day of viſt- 
WE tation at the church which they viſit, unleſs it be in a 
borough or city, And we injoin the archdeacons, that 
they do not in any wiſe receive procuration without rea- 
ſonable cauſe, but only on the day when they perſonally 
I viſit the church; and that they do not extort mon 
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from the church as a fee or ranſom for not viſiting. Li 
219. 
4 Preſcribed by the general council] That is to ſay, five or 
x: but herein a regard ought to be had to the cuſtom of 
he country or place, Lind. 220. | 4 


a wiſe] That is, neither in victuals, nor money, 
or any thing in lieu thereof. Id. | 


IE Perſonally viſit] But yet, if thro' infirmity or any other 
"= T cauſe, the * cg be hindred — villen in 
perſon, he may exerciſe the office by another; in 
Juch caſe the procurations ſhall be paid. I. 221. 

0h. The archdeacons ſhall not burden the churches 
vith ſuperfluous expences, but only require moderate 
procurations when they viſit ; and ſhall not bring ſtran- 
vers with them, but demean themſelves modeſtly both in 
ed to their attendants and their horſes. Athon 7 


4 
* 
' 


Now converted 
into money. 


Uiſitation. 


Othob. The church viſited ought in reaſon to enter- 
tain the viſitor : but where no viſitation is, there ſhall 
be no procuration; and if any perſon ſhall take any 
thing, he ſhall be ſuſpended from the entrance of the 
church, until he make reſtitution. -And the biſhops and 
other inferior prelates, when they viſit, ſhall not burden 
the clergy with a ſuperfluous number of attendants or 
horſes or otherwiſe in expences ; and if they do, the 
clergy ſhall not obey them in that behalf; and any ſen- 
tences of excommunication, ſuſpenſion, or interdict, on 
occaſion thereof, ſhall be void. Athon 114. 

Ftratford. No procuration ſhall be due, without ac. 
tually viſiting: And if any ſhall viſit more churches 
than one in one day, he ſhall have but one procuration, to 
be proportioned amongſt the ſaid churches. And becauſe 
ſometimes the retinue of a viſitor exceedeth the number 
of men and horſes appointed by the canons, ſo that they 
who pay their procurations in victuals are exceſſively bur- 
dened beyond the rate which is uſually paid in money ; it 
hall be in the choice of the viſited, to pay the ſame in 
money or in proviſions, Lind. 223. 

21. And this laſt conſtitution, by putting it in the 
choice of the incumbent, whether he wouid entertain the 
viſitor in proviſions, or compound for it by a certain ſum 
of money, was the cauſe of the cuſtom 3 prevail- 
ing afterwards, and which now univerſally obtaineth, of 
a fixed payment in money, inſtead of a procuration in 
meat, drink, provender, and other accommodation, Gib. 
Tracts. 13. 

22. Procuration is due to the perſon viſiting, of com- 
mon right: and altho' originally due by reaſon of viſi- 
tation only, yet the ſame may be due without actual vi- 
ſitation. The foregoing conflitutions limit the payment, 
whether in proviſions or money, to actual viſitation, and 
warrant the denial of them when no viſitation is held. 
Upon which a doubt hath been raiſed, whether thoſe 
archdeacons who are not permitted to viſit, but are inhi- 
bited from doing it in the biſhop's triennal viſitation, have 
a right to require procurations for that They who 
have maintained the negative, build their opinion upon 
the expreſs letter both of the ancient canon law, and of 
our own provincial conſtitutions, But. others, who un- 
dertake to defend the rights. of the archdeacons alledge, 
that tho' it might be reaſonable that they loſe their pro- 
curations, in caſe they negle their office of viſiting 
(which, by the way, was all that the ancient conſtitu- 

tions 
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Miſitatton 


24. Z. 7 G. Saunderſon and Clagett. Dr Cl 'Ch- To be paid by 
deacon of Sudbury, commenced a ſuit in the conſiſto —— m 


ration or proxy due to the archdeacon for viſitations. 
Saunderſon moved the court of king's bench for a prohi- 
bition ; and ſuggeſted that this rectory of Aſpal was time 
out of mind a rectory impropriate, without any vicar 
endowed ; that all the tithes and profits within this rec- 
tory time out of mind belonged to the proprietor thereof, 
who at his oon expence uſed to provide a curate to cele- 


1 i; brate divine ſervice at the pariſh church of Aſpa}. But it 
was denied by the whole court, who delivered their opi- 
nions ſeriatim ; 1. That this was an Mleſiaſtical duty, 


and therefore properly ſuable for in the ſpiritual court. 
2. That it was claimed both by and from an eecleſiaſti- 


WT cal perſon, which made it the ſtronger. + That tho' 
bu e 


there was an impropriation in the caſe, ſtill there muſt be 
a curate, to take care of the ſouls of the pariſhioners 3 
and that curates as well as other perſons muſt ſtand in 


esd of biſhops or archdeacons inſtructions and viſita- 
IF tions. Conſequently, 4. That the ordinary or archdea- 


con ought to be allowed for his procuration, what had been 


IF uſually paid for it, which here appeared to be 6s 8d- 
W 5 That where a thing is claimed by cuſtom in the. ſpi- 
ritual court, it muſt be intended according to theit con- 


ſtruction of a cuſtom; and by their law, forty years 


make a cuſtom or preſcription, 1 Peere W. 657. Str. 
421. | , PE IND 


25, If 


"af 


30 Uiſitation. 
Ipropriate rec- 25. If there be a parſonage and a vicarage endowed z 
82 — — anty one is to pa 6 but which of them 
— muſt pay is to be directed by cuſtom, or the endowment 

if extant. Deg. p. 2. c. 15. | | 
Chapel of eaſe 26, Stratford. A chapel of eaſe ſhall be included in 
vader a parochial the procuration of the mother church. Lind. 223. Deg: 
_— b. 2. & 13. | 
Churches newly . 27- Churches newly erected ſhall be rated to procura- 
erected, tlons, according to the proportion paid by the neighbour- 

ing churches. _ Gib/. 976. | | 
Places exempted, ' 28, Donatives and free chapels pay no procurations to 

any eccleſiaſtical ordinary, becauſe they are not viſitable 

by any. Deg: p. 2. c. 15. 

laces exempted, as to other matters, are treated of un- 
der the title Peculiars. 


odals or cathedratict, and penteceftals, are treated of 
under their reſpective titles. 


Viſitation of the lick. See Sick. 
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Uniformity. See Publick wozſhip. 
| Union. 


Pauſes of union, L. 8 H E union or conſolidation of churches ought to 
: be founded upon good canonical reaſons. And 
the principal reaſons affigned by the canon law are, for 
hoſpitality, nearneſs of the places, want of inhabitants, 
poverty or ſmallneſs of the living. Which circutnſtances 
are ſpecially inquired into before the union, and (ſomes 
or all of them, as the caſe is) are fecited in the pre- 
amble to the act of union. Gibſ. 920. 
Who may waits, 2. And in ſuch cafe, by the common law of the 
realm, the ordinaries, patrons, and incumbents may make 4 
a conſolidation or an union of the two churches into one. 
1 Salt. 165, Hughes c. 28. 280 "= 
And in ſuch caſe, it is faid, that the conſent of the * 
king is not at all neceſſary, albeit he hath an intereſt in Pe 
the churches. in the caſe of lapſe, For by the ancient 
canon law, the licence of the pope was not neceſſary; 
nor hath the licence of tho king been judged —_— 
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Anion. 31 
ſince the reformation; inaſmuch as unions have been or- ; 
= vinarily made without ſuch licence: however, in ſome 
ee inſtances, it may have been deſired and obtained for 

= the greater caution, Cre. Elis. 500. Gibſ. 916, 920. 


1 Watf. c. 16. OT 
Deg: 3. By the 37 H. 8. © 21. An union or conſolidation Refiraint of 


of two churches in one, or of 4 church and chapel in vaionby fatty 
one, the one of them not being above the yearly value of 
61 in the king's books, and not diſtant from the other 
above one mile, may be made by the aſſent of the ordi- 
nary and ordinaries of the dioceſe where ſuch churches 
XX and chapels ſtand, and by the aſſents of the incumbents 
of them, and of all ſuch as have a juſt right title and in- 
WE tereſt to the patronages of the ſame churches and chapels, 
being then of full age; which unions and conſolidations 
b made, ſhall be good and available in the law, to conti- 
nue for ever, in ſuch manner and form, as by writing or 


= writings under the ſeal of ſuch ordinaries, incumbents, 
and patrons ſhall be declared and ſet forth. 
Provided, that where the inhabitants of any ſuch poor” 
0 pariſh, or the more part of them, within one year next 
SS after the union or conſolidation of the fame pariſh, by 
WE their writing ſufficient in the law, fhall aſſure the incum- 
dent of the faid pariſh for the yearly payment of fo much 
money, as with the ſum that the ſaid pariſh is rated and 
valued at in the court of firſt fruits and tenths, ſhall 
amount to the full ſum of 81, to be levied and paid 
early by the ſaid inhabitants to the ſaid incumbent and 
his ſucceſſors ; all ſuch unions or conſolidations made 
of any ſuch poor pariſh as aforeſaid, ſhall be void and of 
None effect. > | 
A 4. By the ſame ſtatute, it is provided, that all nnions In towns cf 
nd conſolidations to de made of any church or chapel *. 
within any city or town corporate, without the aſſent 
f the mayor ſheriffs and commonalty of ſuch city, or 


— 
— — — 


ome; Pithout the aſſent of the body corparate of other towns 
pres erporate, by the names of their corporations in writing 

' hder their common feal, ſhall be vord. Ti 
" the And by the 17 C. 2. c. 3. Forafmuch as the ſettled >. 
nake Proviſion for miniſters in moſt cities and towns corpo- 
one. e is not ſufficient for the maintenance of able mini- 


ers fit for ſuch places, whereby mean and ſtipendiary : 
"Preachers are entertained to ſerve the cures there; who 

rholly depending for their maintenance upon the good 
ill and liking of their auditors, have been and are here- » 
er under temptation of too much complying, and ſuiting » 
'£ tei 


Unton. 


their doctrine and teaching to the humour rather than 


ood of their auditors; which hath been a gręat occa- 


fan of faction and ſchiſm, and of the contempt of the 


miniſtry: it is enacted, that in every city or town cor- 


Porate and their liberties, which have a mayor and alder- 
men, and particular juitices of the peace by charter or 
commition, or bailiff or bailiffs, or other chief officer or 
officers,. and other aſſiſtants, by like charter; and where 
two or more churches or chapels, or a church and- a 
chapel, and the pariſhes thereunto belonging, do lie 
within the ſaid corporation or liberties thereof, gonve- 
nient to be united; in ſuch caſes the biſhop of the dio- 
ceſe where ſuch pariſh or pariſhes are, with the conſent of 
the mayor, aldermen, and juſtices of the peace, bailiff or 
bailiffs, or other chief officer or oſſicers, or the major 
part of them, and of the patron or patrons of ſuch 
churches or chapels, ſhall or may according to due form 


of law unite the ſaid churches or chapels, or any of 
ilhio⸗ 


them; and ſhall appoint at which of them the par 

ners and inhabitants ſhall uſually meet far the worſhip of 
god, and which of them ſhall be united and annexed un- 
to the other, which ſhall be the church preſentative,.unto 
which all preſentations ſhall thereafter, be only made, and 
unto which the patiſhioncrs ſhall reſort as their proper 


Church; and after ſuch order made, the ſaid churches. or 


chapels ſhall accordingly for ever. ſtand united. And the 
pariſhioners, landholders, and inhabitants ſhall, as. any 
of them become void, from thenceforward pay all., ſuch 
tithes and other duties, as did belong to the incumbent of 
any of the churches or chapels ſo united and annexed, 
unt the incumbent of the ſaid prefſentative church or 


Chapel, unto.which ſuch other ſhall be ſo united and 


annexed as. aforeſaid, 


But notwithſtanding any ſuch union, to be made by 
virtue hereof, euch of the pariſhes ſo united ſhall conti- 
nue diſtinct as to all rates, taxes, parochial rites, charges, 


and duties, and all other privileges, liberties, and re- 
ſpects whatſoever, other than what is herein before men- 
_  tioned-and ſpecified ; and churchwardens ſhall be elected 
and appointed for each pariſh, as they were befere ſuch 
union made. | 

And where one or of more of the ſaid churches or cha- 
pels ſo united, ſhall be full at the time of making ſuch 


union; the ſaid union ſhall take effect for every ſuch 
church or chapel, upon the firſt avoidance after ſuch 


union made. | 
And 
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And 


charges and reprizes.; unleſs | 
or the major part of them, under their hands deſire other- i 


Union: 


And the ſeveral patrons-ſhall-preſent by. turtss t chat 
church only, which ſhall remain and be preſentative from 
time to time, in ſuch order as the ſaid biſhop, wid the 


conſent of the ſaid mu „ aldermen, did juſtices of the © 


peace, bailiff orb s, ot other chief officer or officers 


within ſuch, pariſnes, or the major part of them, and of - 


the patron ot patrons of ſuch churches or Chapels, hall 


determine and decree for the preſervation of their reſpec- 
tive.zights therein, reſpect being therein had to the dif- 


ferencts of the values of the yearly maintenance 
ing ta ſuch churches or chapels, or any of them. 
— the king all the tenths and firſt fruits of all 


ſuch churches and chapels 


tenths : and. alſo teſerving all procurations and penſions 


to all pezſons; to whom they are and have been or ſhall | 


made by xirtue of this act, ſhall commence or be effec> 


4 215 1 


be due bl CNET Tas ; 
Provided, that no union of pariſhes or 


tual in law, until. it be regiſtred in the * book of 
the: biſhop at the dioceſe ; which the regii 
required to d. 1 18 


be goad and effectual, where the ſettled maintenance be- 
longing to the parſons vicars and incumbents of the 
church or chapel, or churches or chapels ſo united, ſhall 
exceed the ſum of 1001 à year, clear and above all 

— reſpecti ve pariſhioners, 


wiſe. ane. We 46 m0 4s 6 - $226<q- 1 hee 
Provided, that every miniſter ſettled as aforeſaid in- 
cumdent of any church or chapel, or churches and cha- 


pels, united according to this act, ſhall be full and la- 


ful incumbem thereof to all intents and purpoſes: ſo as 
ſuch miniſter be a graduate in one of the univerſities of 
this kingdom. | | | 

And dy the 4 1 c. 12. Wherę one of the churches 
united by virtue of the ſaid laſt mentioned act, was at 


the time of ſuch union, or ſhall afterwards be demoliſh- 


ed ; in ſuch caſe, as often as the church which is made 
the church preſentative, and to which the union was 


made, ſhall be out of repair, or there ſhall be need of de- 


cent ornaments for the performance of divine ſervice 


therein, the pariſhioners of the pariſh whoſe church ſhall 
then be down or demoliſhed, ſhall. bear and pay towards 


the charges of ſuch repairs and decent ornaments, ſuch 
Vol. IV. _— ' ſhare 


| ſo to be united, according to 
their rates and valuations in the oſice of firſt fruits and 


is heceby -- 
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rovided,: that na union made by virtue hereof, ſnall 
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Mare and proportion as the archbiſhop or biſhop that ſhall 
make ſuch union ſhall by the ſame union direct and ap- 
point; and for want of ſuch direction and appointment, 
then one third part of ſuch charges of the repairs and 
decent ornaments which ſhall be made or provided ; and 
the ſatne ſhall be rated taxed and levied, and in default 
thereof ſuch proceſs and proceedings ſhall be made, as if 
it were for the reparation and finding decent ornaments 
for their own pariſh church, if no ſuch union had been 
made. 23880 7" NA | | 
But if both churches are ſtanding,” then the repairs 
and ornaments ſhall be provided for, as they were at the 
—— law ; that is; by the pariſhioners of each pariſh 
reſpectively. Gb. 919. © _ R 
_ _ 8. Uni 4 in 2 well as in preſenti, are good. 
And thetefote if two churches are full, and one is duly 
united to the other in futuro, when either ſhall become 
void; the ſurviving incumbent may enter upon the void 
living; without any other title than that which he 
crived from the act of union. Gibſ. 920. Wa 
Preſentation to 6. By the union of two churches, no change is made in 
vnited denefices. the advowſons : That is, not only all rights are reſerved 
ts the patron or patrohs, as before, but the nature of the 
'idvowſons continues the ſame; as, if one be appendant, 
und the other in and that which is appendant is 
wade the preſentative church, and the patron of the'church 
in groſs hath the firſt - turn, yet ſhall not the whole ad. 
vowforr be in groſs, but it ſhall remain appendant for hi? — 
turn who was patron of the advowſon in groſs. © Which F- - 
being ſo, (that is, the advowſons, not only as to the RR ) 
Tight, bat even as to the nature of them, remaining the 
ſame as before z) it ſeems to be an unreaſonable doubt, 
whether biſhops and other eccleſiaſtical perſons can con- 
ſent to an union by the ſtatutes of the 1 Ex. and '13 
Eu. Gibf. 920. Watſ. c. 16. "= 
Reparations, 7. Two churches parochial being united at the con- 
mon law; the reparations ſhall remain ſeveral as before. ti 
Which was the reaſon, why the aforeſaid act of the 4 
N. was found neceſſary, to make it otherwiſe in tue 
churches that had been or ſhould be united in virtue of 3 
the ſtatute of the 17 Car. 2. For before that, the inha- - 
bitants, even of a demoliſhed church, were not obliged 
to contribute to the reparations of the church remaining, ri 
| to which they were united. Gb. 921. I» 
Other payments 8. The payment of firſt fruits and tenths, as before, are 
due. (ſpecially reſerved in the aforeſaid ſtatutes: and the ſame, i 
* together 
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4 WT hath done is called an uſu 
Lon given by lord Coke; and with regard to the firſt 


Nnion. 38 
with al bcher pa ad duties to the biſhop, 
archdeacon, und the like, and even the fees of inftitution, 
are referved of courſe in perpetual unions, whether with- 
in che ſaid Rututes or not. Gb 7. 
9. By the uni. u, the two churches are become ſo Effect of union 
much one, that 4 ſecond beneofiee- muy be taken by dif- * de pluralities, 
penſation within the ſtatute of pluralities. Cyo. Blix. 720. 
nnen uu tops cet 
dae church parochial he united to a prebend in à Church united 
cathedral church, and à clerk is evliated to the prebend, to a prevend, 
and after inſtalled in the -cathedr#, altho' that the pariſh 
church be not in the ſame dioceſe with the cathedral ; 


% 


11. After a union is made; if any queſtion 'd6th- ariſe Union how tried. 
concerning the validity thereof; this may not be tried in 

the temporal, but only in the ſpiritual court: unleſs it 

be ſuch union, 48 is reſtrained by the aforeſaid ſtututes. 
. eee ee 


"Univerſity. See Collegen. 
Voidance. Set Abold ane. 
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1 Wett, that hath no en: preſenteth to 


a<hurchy and his clerk is admitted and inſtituted, 
he is faid to be an uſurper, and the wrongful act that be 
rpation, This is the-defini- 


ep towards an uſurpation which he there mentions, 
. preſenting; it is to be obſerved, that a preſentation 


7 4 by a ſtranger, if it be void in law (as in the caſe 
= church that is full), makes no uſurpation 2gainſt- the 


mony, or of a preſentation to a donative, or to 2 


3 rightful patron; as neither doth a preſentation, where 

between the ufurper and the perſon upon whom the ufur- 
pation is made there is privity in blęod, as in the caſe of 
coparceners ; or privity in the eſtate, as Tg" 
. 2 an 
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Uſurpation. 


and leſſee, grantor and grantee, joint - tenants, and tenants 
in common. In none of theſe caſes, is the act of pre- 
ſenting the foundation or commencement of what the law 
calls an uſurpation,- And as to the ſecond ſtep mentioned 


in the foreſaid definition (viz. being admitted and inſti- 


tuted), it muſt be an admiſſion upon a; preſentation made; 


and by conſequence not a collation; by; the ; biſhop ; nor 
the inſtitution of a clerk who pretending himſelf to be 


patrog of a church that is void prays the ordinary to ad- 


mit and inſtitute him, and (without a preſentation in 
form) obtains inſtitution. Gi 92 ball n bas 
Alſeiit is ſaid, that no uſurpation in time of war put- 
teth the, right patron out of poſſeſſion, albeit the incum- 
bent come in by inſtitution and induction; and time of 
war doth not only give privilege to them that be in war, 
but to all others within the kingdom; and altho' the ad- 
miſſion and inſtitution be in time of peace, yet if the pre- 
ſentment were in time of war, it putteth not the right 
patron out of poſſeſſion. 1 I. 249. Vatſt c. 20 
And the reaſon of this ſeemeth to have been, becauſe 
anciently in the time of war, the courts were ſhut up ſo 
that the true patron might not have an opportunity to 
bring his quare. impedit within the ſix months. 

For to compleat an uſurpation, the uſurper muſt be in 
peaceable poſſeſſioꝝ for ex months. At the common law, 
if a ſtranger had pteèſented his clerk, "and he had been 
admitted and inſtituted to a church, whereof any ſubject 
had been lawful patron zhe-patron had no other remedy 
to recover his advowſon but a writ of right of advowſon, 
wherein the incumbent was not to. be removed: And the 
reaſon of this was, . Tol the intent. that the incumbent 
might quietly intend and apply himſelf to his ſpiritual 


charge: And, 2. The-law-intended, chat the biſhop hd. 


had cute of ſouls within his dioceſe, would admit, and 
inſtitute an able man for the diſcharge of the | paſtoral 
duty, and that the biſhop would do right to every patron 
within his dioceſe. But ſince the ſtatute of the 13. Ed. 1. 
ft. 1, c. 5. to enable the uſurper to plead. plenarty againſt 
the true patron, ſo as to debar him abſolutely of that 
turn, it is not enough that the uſurper do preſent duly, 
and his-preſentee be admitted- inſtituted and inducted, but 
allo that the church hath been full by the ſpace of fix 
months, and no writ brought to recover the preſentation : 
tor within the ſix n:opths the patron may bring his writ 
ef quare impedit or darrein preſentment (as the caſe re- 
quires), and recover his preſentment and poſſeſſion of the 

bu. 3 1 : advowlſon ; 


Ulurpatton. | 
advowſon ; but if neither of theſe. writs be brought with- 
in the fix months (that is, ſo as to bear teſte within that 
time) the incumbent is in for life, and the uſurpation 


n - * 


And heretofore, if an uſurper preſented, and the clerk 
was inſtituted and inducted, and the true patron did not 
bring his quare impedit within ſix months; in ſome caſes 
he did not only loſe his turn for that time, but his pre- 
ſentation was gone for ever, Watf. c.7. _ 

Thus in the caſe of Ay and bite, T. 2 Au. it was 
ſaid by Holt chief juſtice; that if the purchaſer of an 


an uſurpation, and ſix months to paſs without bringing 
bis quare impedit, he hath loſt his right to the advowſon, 
= becauſe he hath loſt his quare impedit, which was his 
only remedy ; for he could not maintain a writ of right 
of advowſon : and tho' he afterwards uſurp, and die, and 

che advowſon deſcend to his heir; yet the heir cannot be 
= rcmitted, but the advowſon is loſt for ever without reco- 
very. For where a man hath but one remedy to come at 
his right, if he loſes that, his right is gone. L. Raym. 


7 4 But now by the ſtatute of the, 7 An. c. 18, For 
„ the pleading in d quare * is faund very difficult, where- 
nan patrons are either defeated of their rights of preſenta- 
an, or put to great charge and trouble to recover. their right ; 
i therefore enacted, that no uſurpation upon any avoidance in 
y cburch, vicarage, or other eccleſiaſtical promotion, ſhall diſ- 
eee the gſtate or intereſt of any perſon intitled to the advow- 
en ere thereof, or turn it td @ right ; but be that 
would have had a right if no uſurpation had been, may pre- 
r or maintain his quare impedit upon the next or any other 
danee {if diſturbed) notwithNanding ſuch nfurpation. 


n p Y 


> 9 — — — — 
Py 4 


compleat. 1 Inft. 344. Watf. c. 13. t 


advowſan in ſee ſimple, before any preſentment, ſuffer 
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F. TTS URW in dri enſe ſeemeth to be, à <pntiat cer 


1 upon the loan of money, to give the lender a 
eertain profit for the uſe of it, upon all events; whether 
che borrower make any advantage of it, or the lender 
ſuffer any prejudice for the want of it, or whether it be 
repaid on the day appointed * 1 Hu. 245. 
8 : 3 
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By the ciyil law, * 


*'Uſavy. 


And in 2 ih ſenſe it ſeemeth, thee all undue advan- 
tages taken by a lender againſt a borrower, come under 
the nation of uſury, whether there were any contract in 
relation theretg or no: as where one in poſſeffion of 
land, made over to him ' for the ſecurity of à certain debt, 
yetains his poſſeſſion after he hath — 5 all that is due 
from the profits of the land. 1 Faw. 

2. Uſe or intereſt, by the civil law, i > vided into lu- 
crative and compenſatory. LET is, when it is paid 
where there hath been no adv made by the debtor, 
and no delay or deceit in him: this is condemned by 
the eivil law. Compenſatory is, WHEN it is given, where 
the thing lent hath been advantageous to the debtor, and 
diſadvantageous to the ereditor that he was not fooner 
mach and this is permitted by that law. Wind Civ. I. 


; by the civil law (Swinburn tells us), 2 manifeft 
@ſurer cannot make a teſtament ; and tho he make one, 
it is void in law coneerning s and chattels, unleſs he 
ſatisfy for the uſury, or put in caution for ſatisfaction ta 
be « Srwinh. 101. 


And as manifeſt uſurers are forbidden to make teſta. ul 

ments themſelves, or to diſpoſe of their goods by their laſt 
wills; ſo are they forbidden to reap 4 _ rhe. 4 by ſhe cer 
7 of — or to de a any legacy of 25 
0 


Lach, ; We forbid an man to detain de. after he hath oy 

- the principal out of the profits, after deduction of eu- 

Nees for this is uſury. Lind. r60. 6 

fits] The pledge in thi e 1 

pod tbe ns, cattle: or ſuch like, out of which a 
— ariſeth. * 


And 2 — Ju If any offend their brethren by —— 
churchwardens or queſtmen and fidemen, in 
—＋ next preſentments to their ordinaries, ſhall faith- 4» 
fully preſent every ſuch offender, to the intent that he "i 
jay be puniſhed by the ſeverity of the laws, according to 
is — ; Furs — notorious 22 ſhall not be 
admitted to the RD till they be teſo = 
| And, 1 in general, it is ſaid; that. by the — vr Ih 9 
as, ff a de a wanifeſt uſurer, not only his tefta. 
— is void. (a5, hath. been. ſaid) 3 but his body, after h 
15 dead, is not to be buried amongſt the badics af other 
kbriſtian men, in any r * Þ 


wg 


* 


Uſury- 


be reſtitution or caution tendred; according to the value 
of ſuch goods, ' Swin, 102. | 


4. By the laws of king. Alfred, it was ordained, that By the common 


the chattels of uſurers ſhould be forfeited to the king, 
their lands and inheritances ſhould eſcheat tothe lords of 
the fee, and — — not be buried in the ſanctuary. 
Swin, 102. 1 245. | 

Alſo it ſeems to have been the opinion of the makers of 
divers acts of pair liament, ſince the reformation, that all 
kinds of uſury are contrary to good conſcience. 1 Faw. 


245. F 
By the 5 & 6 Ed. 6. c. 20. (now repealed), it was en- 
acted, that no perſon by any means ſhould lend or forbear 
any ſum of money for any-manner of uſury or increaſe to 


de received or hoped for, above the ſum lent, | 


In the time of queen Elizabeth, when commerce began 
to extend its influence, a relaxation of the laws againſt 
uſury followed. of courſe. Thus by the 13 Elia. c. 8. it 
is enacted, that no perſon ſhall take above 10 l. per cent. 
intereſt ; on pain of being puniſhed and corrected accord- 
ing to the eccleſiaſtical laws heretofore made againſt 
uſury. 1 

By the 21 Fa. c. 17. None ſhall take above $1. per 
cent. (with a proviſo, that this ſtatute ſhall not be con- 
ſtrued or exponnded to allow the practice of uſury in point 
of religion or conſcience), _. R 

By the 12 Car. 2. c. 12 None ſhall take above 6 1 per 
tent. (without any proviſo . W Wy 6 

And by the 12 An. fl. 2. c. 46. None ſhall take above 
51 ber co on pain of treble value of the money lent ; 
and all contracts to the contrary ſhall be void. And every 
ſcrivenef or ſolicitor, who ſhall take for brocage, ſolicit- 
ing, driving, or procuring the loan or forbearing of any 
ſum of money, above the rate of 58 for the loan or for- 
2 of tool fox a year, or more than 12 d above. the 

mp duties for making or renewing the bond or bifl for 
loan or farhzating thereof, or far any counter bond or 
bill concerning the ſame ; ſhall forfeit 201, half to the 
king, and half to him that will ſue, -with coſts; and be 
impriſoned for half a year. 41 3 

And therefore in theſe days a diſtinction ſeemeth to be 
made, betwixt uſu and legal. intereſt: for what exceed- 
— 3 _ — N — 4 and he who ex- 

it ſeemeth ſtill to uniſha 
Dr 
And, upon the whole, it ſeemeth now to be genetall 
| agreed, that the taking 81 reaſonable intereſt for the ale 
# #4 * 4 : of 


and ſtatute Jays. 


_ Uſury: 


of money is in it ſelf lawful, and. conſequently that à co- 
venant or promiſe to pay it, in conſideration of the for- 
bearance of 4 debt, will maintain an action. For wh 
ſhould not one who hath an eſtate in money be as well 
allowed to make a fair profit of it, as another who hath 
an eſtate in land? and what reaſon can there be, that the 
lender of money ſhould not as well make an advantage of 
it as the borrower ? Neither do the paſſages in the mo- 
faical law, which are generally urged againſt the law- 
fulneſs of all uſury, if fully — ſo much prove 
the unlawfulneſs as the lawfulneſs of it; for if all uf 
were againſt the moral law, why ſhould it not be as muc 
ſo in reſpect of foreigners, of whom the jews were ex+ 
preſsly allowed to take it, as in reſpect of thoſe of the 
ſame nation, of whom alone they were forbidden to re- 
ceive it? From whence it ſeems clearly to follow, that 
the prohibition of it to that people was merely political, 
and conſequently doth not extend to any other nation, 
1 Haw, 243 2 Burnet. Reform. 192. 


Wakes, See Church. Ta 
Wales: Diſtribution of inteſtates effects there. Ser 
Wills. 

Waſte committed in — 2 lands. See Glebe 
Fn an g++ © ; 
Way thro? the church - yard. See Church. 
Way to the church. See Church. 
Weapon drawn in the church or church- yard. See 
Church. 
Welſh tongue; ſervice in it. See Publick wozchip. 


Whitſun-farthings, See Pentetoſtals. 
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Wills. Who may make. 
I. Who may make a will. 22 
II. Of what things a will may be made. 
III. Form and manner of making a will; 
and therein of appointing guardians and 
„ ( {bh rhe exe | 
IV. Of the probate of wills, and adminiſtra- 
tion of the inteſtates effects. 


v. Of the duty of executors and adminiſtra- 


tors in making an inventory, and get- 
ting in the effects of the deceaſed. _ 


Vl Of the payment of debts by executors 
| or adminiſtrators. | | 


VII. Of the payment of legacies, and diſtri- 
bution of inteſtates effects. 


VIII. Account. 
I. Who may make a will. 


1. Teflament and will, ſtrictly ſpeaking, are not ſyno+ pigerence be- 
= nymous. A wilt is properly limited to land; and a teffa- tween will and | 
FRE ment only to chattels, requiring executors, which a will eme. 
1 — for land doth not require. So every teſtament is a 
vill; but every will is not a teſtament. God, Orph. Ley. 


8 But as authors in treating upon this ſubject have not 
=X adhered to this diſtinction; ſo, throughout this title the 
| words will and teſament are uſed indiſcriminately;- ': + 
So alſo, the word deviſe ſeemeth properly applicable to 
_ : yet, foraſmuch as authors do generally confound 
them, and becauſe that propriety of expreſſion is not ſo 
much regarded in wills as in other legal inſtruments of 
eonveyance, ſo long as the teſtator's intention doth ſuffi- 
aiently appear; therefore it hath not been thought ne- 
Leſſary in theſe different ways of expreſſion to obſerve a 
"RF {crupulous exactneſs, but to take the words in the ſeveral 
authors as they ſtand ; and this ſo much the rather, as it 
ſeemeth in general to be an unwarrantable liberty, in re- 
* — — of law you books of acknowledged au- 
4 ty, to preſume to vary the ex n without 
or urgent cauſe. * 1 OY 


4 
- * Mts 


2. It 


Wills, Who may make: 

2. It doth not ſeem to be clearly ſettled, what ſhall be 
the loweſt age, at which a perſon ſhall be allowed ta 
make a teſtament of goods and chattels. . 

Dr Gibſon ſays, when prohibitions have been prayed, 
on ſuggeſtion that the teſtator was not in one caſe ſeven- 
teen, in another caſe eighteen years of age, which it was 
ſaid were the loweſt ages aſſigned by the common law for 
making a teſtament of goods and chattels ; they were de- 
nied in both caſes for the ſame reaſun, namely, that it 
belongs to the eccleſiaſtical court to judge when a perſon 
is of age to make a will; and if an inferior court had 
given ſentenee againſt their own law, there was no re- 
medy but by appeal. Gibſ. 461, 2 Mod. 315, T. Jones 
210. | | 
And one reaſon of limiting the fame to the age of ſe- 
venteen may be, becauſe (as it is agreed on all hands) 
that is the proper age at which a perſon is. allowed to 
take upon himſelf the office of an executor ; adminiſtm- 
tion during the minority of an infant executor ceaſing at 
that age. | 

In 55 M. 1704, in the court 
of chancery, it is ſaid to have been , that a female 
may make a will at twelve years; and a male at ſeventeen, 
or at fifteen if proved to be a perſon of diſcretion. 2 Vern. 


2 Gadbiabes ſays, an infant male at the age of four- 
toon and female at the age of twelve 


make a teſtament of goods and chattels. God. O. 1 


And in the caſe of Mu and Hyde, H. & Ann. it is 

to have been » that a male infant of fourteen years 

— and a of twelve years of age, might make 

— of a reg Je it was — — 
it w lord keeper W in the 

cafe of Sharpe — wherein they fol the civil 


lau of Juſtinian for their conſent to marry at ſuch ages. 


Gith. Rep. 74. 
And it is true, that jan fixes the tea 
and the age of e, to wit, in the male at 


age of fourteen, and it the female at the 
But by the common law of England, the 


age of twelve, 
of diferetion 


both in the male and female is the fourteen 3 al- 
tho? the ſame common law admits of Juſtinian's diſtinc- 


tion as to the age of puberty or conſent to marriage. 
And by the author of the Law of Bxrentors, who is ſaid 
to have been judge Dodderidge, it ſeems to be laid down 


generally chit an infat of the ago of di den, to wit, | 4 
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Mills. Who may make. 


inet oy e e Appar oy morons 
chattels. Law of Ex. 10. 23 
And Mr Wentworth ſaith, he thinks that at the age of 


fourteen, being in the judgment of law the age of diſcre- 
tion, a 1 a teſtament. Min. 214. 

And here it may be proper to obſerve, that all the books 
in general do remark, with ſome degree of wonder, that 
Mr Perkins ſaith, an infant of four years of age may make 
a teſtament. (Perk. 210.) But ſurely this muſt have been 
an error of the preſs ; which might 2 hap- 
pen from a ſimilitude of the words, or eſpecially of the 
figures 4 and 14. . A 5 
But by the ſtatute of the 34 C 35 H. g. c. 5. ,. 14. 
Wills or teflaments made of any manors tenements or other 
hereditaments, by any within the age of twonty one years, 
ſhall not be taken to be good or effeftual in law ; for until that 
time by the common laws of this realm, they are ac- 
counted infants. Swin: 74. 6th edit. 

But by cuſtom in particular places, they may deviſe 
lands before the age of twenty one. God. O. L. 21. 
Netto. 214. ; IN 

But no cuſtom - of any place can be good, to enable a 
male infant to make any will before he is fourteen years 
of age. Law of Exec. 153. 
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3- Anidiot is juſtly excluded from making a teſtament. Idiot. 


Swin. g. | 
Now an idiot, or natural fool is he, Who notwithſtand- 
ing he be of lawful age, yet he is ſo witleſs, that he 
cannot number ta twenty, nor can tell what age he is of, 
nor knoweth who is his father or mother, nor is able to 
anfwer any ſuch eaſy queſtion; whereby it may plainly 
appear, that he hath not reaſon to diſcern what is to his 
ofit or damage, nor is apt to be informed or inſtructed 
any other: and ſuch an idiot cannot make any teſta- 
ment, nor may diſpoſe either of his lands or goods. Swin. 


4. Mad folks and lunatick perfans, during the time of Lunatic 


their furor or infanity of mind, cannot make a teftament, 
nor difpofe any thing by will ; and the reafon is moſt 
forcible, becauſe they knou/ not what they do; for in 
making of teſtaments, the integrity and perfectneſs of 
mind, and not health of the body is requiſite. Sm in. 76. 
Howbeit, if theſe mad or lunatick perſons have clear or 
calm mtermiffions, then during the time of ſuch their 
quietneſs and freedom of mind, they may make their teſ- 
And 
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Mills. Who may make; 


And it is ſufficient for the party which pleadeth the 
inſanity of the teſtator's mind, to prove that the teſtator 


was beſide himſelf before the making of the teſtament, al- 


tho” he do not prove the teſtator's madneſs at the very 
time of making the teſtament: the reaſon is, it bein 
proved that the teſtator was once mad, the law 4 an 
him to continue ſtill in that caſe, unleſs the contrary be 
proved. For like as the law preſumeth every man to be 
an honeſt man, unleſs the-contrary be proved, and being 
roved, then he which is evil to be evil ſtill ; ſo concern- 
ing furor, the law { every man to have the uſe 
of reaſon and underſtanding, unleſs the contrary be pro- 
ved; which being proved accordingly, then he is preſu- 
med in law to continue ſtill void of = uſe of reaſon and 
underſtanding, unleſs the teſtator were beſides himſelf but 
for a ſhort time, and in ſome peculiar actions, and not 


_ continually for a eng ſpace, as for a month or more; 


Perſon of weak 


ect memory. 6 Co. 23. thr 0 vgs 


or unleſs the teſtator fell into ſome frenzy upon ſome ac- 
cidental cauſe, which cauſe is afterwards taken away; 
or unleſs it be a long time fince the teſtator was aſſaulted 
with the malady: for in theſe caſes the teſtator is not pre- 
ſumed to continue in his former furor or frenzy. Swin. 78. 

Vet it is a hard and difficult point, to prove a man not 
to have the uſe of underſtanding or reaſon : and there- 
fore it is not ſufficient for the witneſſes to depoſe, that 
the teſtator was mad or beſides his wits ; unleſs they ren- 
der or yield a ſufficient reaſon, to prove this their depoſi- 
tion; as that they did ſee him do ſuch things, or heard 
him ſpeak ſuch words, as a man having reaſon would not 
have done or ſpoken. Suin. 78. 

8. E. 3 Fa. in the ſtar chamber, in Combe's caſe it 
was 7 the Judges, that ſane memory for the ma» 
king of a will is not at all times when the party can ſpeak 


yea or no, or had life in him, nor when he can anſwer 


to any thing with ſenſe ; but he ought to have jud t 
to diſcern, and to be of perfect memory, otherwiſe the 
will is void. Ado. 759: e TM 

And in the caſe of the marqueſs of Winchefter, T. 41 
Elia. it is ſaid, that by the law it is not ſufficient that 
the teſtator be of memory when he maketh his will, to 
anſwer to familiar and uſual queſtions ; but he ought to 
have a diſpoſing memory, ſo that he be able to make 


diſpaſition of his eſtate with underſtanding and reaſon : 
this is ſuch memory, as the law cata ad and pere 


ulis, Wü may make 


But every perſon is, preſumed, to be of perfect mind and 
3 contrary be proved: and. therefore if 
any perſon; go about to impugn or overthrow the teſta · 
ment, by reaſon of — of eee want of memory 

e muſt. prove that impediment. Swim, 77. . 
% But 7 be of a mean underſtanding, heither of 
the wiſe ſort nor of the fooliſh, but indifferent as it were 
betwixt a wiſe man and a fool, yea tho' he rather incline 
to the fooliſh, ſort 3 ſuch an: one is not prohibited to make 
a teſtament.; unleſs he be yet more fooliſh, and fo very 


'S TX. 


ſimple and ſottiſh, that he may eaſily be made to believe 
things incredible or impoſſible, and hath not ſo much wit 
as a child may have of ten or eleyen years of age, who 
is thereſore inteſtable by the. Jaw, for want of judgment: 


- 


Stvin, 890. vi 10 bi 4 , et en 
6. He that is overcome, with drink, during the time of Perſon ia liquors 
his drunkenneſs, is compared to a madman z, and there- 
fore if he make his teſtament; at that time, it is void in 
law. Which is to. be underſtood, when he. is fo exceſ- 
ſively drunk, that he is utterly deprived of the uſe of rea- 
ſon and underſtanding : | otherwiſe, if he be not clean 
ſpent, albeit. his underltandigg be obſcured, and his, me- 
mory troubled, yet he may make his teſtament; being, in 
that caſe. Sin. 8349. . 6 
7. By a conſtitution of archbiſhop Stratford: M hereas Married wm. 
divers perſons da binder or endeavaur to hinder the free making 
== nd execution of the teſtaments of women, either fole ar mar- 
rid; we deeree, that none » henceforth do the ſame, on 
WW pain of che greater excommunicntione; Lind: r 1 
And Lindwaed, in his commentary hereupon, contends 
for the capacity of married women to make a will, in 
purſuance of this conſtitution ; eſpecially here ſuch wo- 
man hath brought a large fortune to her huſband, who 
perhaps had nothing of his own. before. Lind. 173. 
Two years after the , making of this conſtitution, we 
find a petition of the commons in parliament, that whereas 
there was a conſtitution made by the prelates, that wo- 
men married might make a will, it might be ordained 
"RE that the people ſhould remain in the ſame ſtate, as they, 
had been accuſtomed to be in the times of dhe king's pro- 
genitors: To which it was anſwered as to this matter, 
758 the king will that law and reaſon be done. . G:b/. 
461, | wy 5 | 
And by the ſtatute of the 34 & 35 H. B. c. f. it is 
enacted, that wills or teftaments made of any manars lands te- 
nements or other hercditaments, by any woman cquert, ſhall nat 
be taken to be gazd or effetiual in the law. ſ. 114. 
| And 
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And alſo of goods and chattels, the wife cannot make 
her teſtament without the licence or conſent of her huſ- 
band ; becauſe by the laws and cuſtoms of this realm, ſo 


chattels real if he overlive his wife, belong to the 
hnſband, by reaſon of the faid marriage; and therefore 
with good ſhe cannot give that away which was 
hers, without the ſufferance or grant of the owner. Swin. 


And albeit the teſtament be made before the marriage, 


ſon her huſband is then living, did ; for 
it is neceſſary to the validity of ſuch teſtament, that the 
teſtator have ability to make a teſtament, not only at the 
time of making thereof, when the teſtament receiveth its 
efſence and being; but alſo at the time of the teftator's 
death, when the teſtament receiveth its ſtrength and con- 


the nt being made during the coverture, ſhe do 
zpptove and confirm the fame after the death of her huſ- 
band; in this eaſe the deviſe is good, by reaſon of het 
new content, or new declaration of her will; for then it 
is as it wete a new will. Swim. 88. 2 we 

And altho* the will be made before marriage, and the 
wife ſurvive the huſband, yet it feemeth that the will ſhall 
not tevive upon the huſband's death. As in the caſe of 
Mrs Lewis ſome years ago, before the delegates: Mrs 
Lewis, à widow, made'a will; foon after, ſhe martied 
again] in ſome time her ſecond huſband died, and ſhe 
again became 'a widow, without any children by either 
huſband. The will which ſhe thade in her firſt widow- 
hood remained; and being found after her death, the 
queſtion was, whether it was 'a good will or not. The 
counfel for the will cited many authorities from the civi} 
law, and fhewed, that among the Romans, if àa man had 
made his will, and was afterwards taken captive, ſuch 
will revived and became again in force, by the teftatnr's 
repoſſeſſing his liberty. But it was obſerved on the other 
hand, that marriage is 2 voluntary act, but captivity is 
the effect of compulſion. And the will was adjudged not 
to be good. And in the cafe of Fi and Hemblinge, = 

5 | 30 
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in the ſpititual court xs à teſtamen 
WE Huſband ought to be examined there as to his confent; 


== will. 
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30 C31 El. (4 Co. bo, 61. ] it was ſaid, that if a man 
of fane memory make his will, and afterwards becometh 
of non-fane memory, this is no countermand of the will, 
becauſe this is done by the act of god: But marriage is 
the voluntary act of the party, and amounteth in law to a 
countermand of the Will. 

But yet nevertheleſs, upon the licence or conſent'of 
the huſband, the wife may make her teſtament even of 
his goods. Stun. 89. | oy | 

But albeit the hu do give licence to his wife to 
make a will of his yet he may revoke the ſame, 
not only at the making of the will, but after her death, 


WE a the leaſt (Swinburne ſays) defore the will be proved. 


Sun. 89. f 8 
Vet fach his conſeat (Dr Gibſon ſays) ſhall be im- 
lied, until the contrary do appear; and if after her death 

he doth conſent, he can never afterwards difſent ; and if 

immediately upon the death of the wife, he diſcourſes and 
deals with the executor whom ſhe hath appointed, as 
executor, as in recommending to him à painter, for 

eſcutcheons, a goldſmith for rings, or the like, this is a 

good aſſent, and makes it a good will; and tho' after 
uch aſſent given, he do upon the fight of the will diſlike it, 

and oppoſe the probate, or enter a caveat, ſuch diſagree- 
ment thall not hurt the will; and when there is an ex- 
preſs agreement or conſent that a wife make a will, 


WE = little proof will be ſufficient to make our the continu- 
= ance of that conſent after her death; but it is neceſſary 
= to prove a u&f 


made, in a folemn and formal 
_—— in expreſs words, and not by implication, Gib/. 
401, 2. | — 

But by lord Hardwicke, in the cafe of Henley and 


Pips, July 17, 1740. Tho' a feme covert has powet 


of diſpoſing of a ſum of money or any other thing, by a 
writing purporting to de a will; yet after the wife's 
death, the proving it in the ſpiritual courr will not give 
it the er of a will, but it will ſtill be conſidered as an 
inſtrument only, or an appointment of ſach ſum or ather 
ching in purſuance of the power; and before it is proved 


tary conveyance, the 


nor till then will it have the effect and operation of a 
2 A. 49, | % A 


And when fuch a will was drought to the prerogative 


court to de proved, and a prohibition was prayed for the 


huſband upon this ſuggeſtion, that the teſtatrix was 2 


feme 


1 
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not deyeſted out of her into her huſband by marri; 
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ſeme coverty, and ſo, diſabled by the law to make a will, 
þ 4-4 ted ; becauſe tho? the huſband may by covenans 
depart his right, and ſuffer his wife to make a will, 
* — be hath done ſo or not, ſhall be determined 
by the common law. G:b/. 462. | 
If a woman have a leaſe, an eſtate by extent, the next 
avoidance of à church, or other chattel real; theſe — 
Fr Que ot þ Jut 
In caſe ſhe overlive him, they continue to her as before, 
o. alienation or. alteration. having been made by the huſ- 
and, who had power to diſpoſe of them by. gift in his life 
time, tho! not by his will: yet ſuch a woman in ber 
huſband's. life time cannot of or for theſe things, without 
her huſband's aſſent, make an executor or will,z, but ſhe 
dying before him, they would, by the operation of law 
accrue to him. M ent. 2 Lau f Teſt, 333 
Another kind of goods, or rather, intereſt, a woman 
may have, to wit, debts or things in action, which, as 
the former, are not deveſted out of her by marriage into 
her huſband, nor yet can, ſhe thereof make an executor 
without her huſband's aſlent, altho' they be one degree 
farther from the huſband than the ſaid chattels real; for 
that tho? the huſband do overlive. the wife, he ſhall not 
be intitled to them, as ta the former. But if the wife 
makes him executor of theſe, as ſhe may ; or if after her 
death, he takes out. adminiſtration of her goods, then 
be is thereby intitled to them. ent. 199 Law 
Tet. 33,34. 9 1 4 11011 "I 
But it is ſaid, if a woman hath, pin-money or a-ſeparate 
maintenance ſettled on her, and ſhe by ment or 
good houſwifry faves money out of it, the may diſpoſe of 
uch money ſo ſaved by her, or of any jewels bought with 
It, by writing in nature of a; will, if ſhe die before her 
huſband, and ſhall have it her ſelf if ſhe ſuryvive him, and 


© he ſame ſhall. not be, liable to the huſband's debts. Stuin. 


a, 95. iner. Baron and Feme. R. a. 16. | 
And. altho' a feme. covert is ſo entirely under the power 


of her huſband, that ſhe, cannot make what in propriety 


of ſpeech IS. a- will ; yet ſhe may make what is called an 
appointment. And the uſual. way is, for the intended huſ- 
band to enter into a bond before marriage in a penal ſum, 
conditioned to permit his wife to make a will, and to diſ- 
pole of money or legacies to ſuch a value, and to pay 
what ſhe ſhall appoint, not, exceeding ſuch a value; and 
in ſuch caſe, if after the marriage, and during the. co- 
vexture, the, makes any writing purporting her will, and 
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of law ſhe cannot make a will without her huſband ; yet 
this is a good appointment, and the huſband is bound by 
his bond to perform what is appointed, Swin. a. 94 
1 Vern, 244. | 

And in 1 Mod. 211. it is ſaid, that the huſband may 
bind himſelf by covenant or bond, to permit his wife by 
will to diſpoſe of legacies, and this will be ſuch an ap- 
pointment as the h d will be bound to perform ; yet 


in the ſpiritual court; for the property paſſeth from him 
to her legatee, and it is his gift : And therefore if the 
legatee dieth before the wife, ſuch legacy is not lapſed ; 
far this in ſtrictneſs is only the execution of a truſt, and 
the executor or adminiſtrator of ſuch legatee ſhall be in- 
titled, E 

But in the caſe of Fenkin v. I bitebonſe, M. 31 G. 2. 


chancery, July 5, 1744; There was a power to a feme 
covert to appoint by will. And the lord' chancellor held 
clearly, tho' ſuch will operates as an apointment, that it 

muſt be proved in the ſpiritual court; and he would not 
proceed, till the will was ſo proved. He ſaid, it was not 
material for him in that caſe to conſider of the preciſe 
form in which it was to be proved, whether by a ſtrict 
probate, or by granting adminiſtration with the appoint- 
rent in nature of a will annexed ; and therefore that point 
eas not entered into; but the fact, that the paper was 
er will, in caſe ſhe had power to make one, muſt be 
ttabliſhed by the eccleſiaſtical court; for ſuch an appoint- 
eent is in the nature of a will, and attended with all 


* any diſpoſed under the execution of a power, by ſuch 
will, ſhould not lapſe; this was fully conſidered, and 
ontradicted, in the cauſe of the duke of Marlborough, v. 
ie carl of Carlife and others, Nov. 26, 1750. The 
1 ages that have been cited in this cauſe ſhew, that ad- 


ered; which proves it to be teſtamentary: For nothing 
rn be annexed to an adminiſtration, but a teſtamen 


ſtical court in that form. But if the queſtion be, 
WV hether the wife had a power to make an appointment 
dme nature of a will, and thereby to deprive the huſ- 
end of any benefit, which by law would devolve upon 
m in conſequence of her death; that is a queſtion pro- 

Vor. IV, E / per 


* 
* 

== 
> 


diſpoſes legacies to the value agreed, tho' in ſtrictneſs 


it doth not operate as a will, neither ought it to be proved 


By lord Mansfield Ch. J. In a cauſe of Roſs v. £wer, in 


he conſequences of a will. And as to the point, that 


iniſtration may be granted, with the appointment an- 


Wi poſition ; which is proved and eſtabliſhed by the eccle- - 
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- accountable for the diſtribution of the firſt teſtator's goods 


out his licence or conſent. 
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per to be conſidered at law: and if ſhe had no ſuch power, 
this court will grant a prohibition. Burrow, 431. 

If in the caſe where a feme covert cannot make a teſ- 
tament without the huſband's licence, the huſband grants 
a licence to the wife to make a teſtament of a certain 
portion of his goods, and the wife fo licenſed doth make 
one teſtament, and aftewards anather, and perhaps a 

icd or fourth ; the licence ſhall be underſtood of the laſt 

ent, and not of the firſt. Law of Teft. 37. 

But if a ſeme covert is executrix to other perſon, 
and in that right hath divers goods and chattels ; the 
are not diveſted out of her, becauſe ſhe hath them not 
merely to her own uſe, but as repreſenting the perſon of 
another : and therefore in this caſe (Swinburne ſays) the 
wife may, for the continuation of the executorſhip, 
make an executor, and conſequently a teſtament, with- 
out the conſent or aſſent of her huſband. Swin. 89. 
Law of Teft. 34. | 

But this rule, that a feme coyert executrix may make 
her will of thoſe goods whereof ſhe is exccutrix, is re- 
{trained in two cafes : | 

The firſt is, where ſhe doth not make an executor, but 
eg goods whereof ſhe is executrix, by deviſe 
or legacy; in this caſe the will is void, becauſe an ex- 
ecutor may not diſpoſe of the goods of the teſtator other - 
wiſe than to the uſe of the teſtator, to the payment of his 
debts and performance of his will, and therefare may not 
give or deviſe the ſame by legacy, for that were to diſ- 
poſe of the teſtator's goods as if they were the proper 
goods of the executor, and to convert the ſame to the 
private uſe of the legatee and not the uſe of the teſtator. 
But when an executor doth. only make another ek, 
eeutor, the ſecond executor doth ſtand chargeable and. 


to the uſe of the ſame teſtator as did the farmer executor, 
and is not by the laws of the land reputed for the execu- 
tor of the executor, but of the former 'teſtatar, and ſo is 
not a legatee. Law of TN. 35, 36. Sin. 90. * 
The ſecond is, -where the is nat only executrix, but 
legatee alſo, and hath accepted of the thing bequeathed 
not as executrix, but as legatee ; and in this caſe the wil! 
of the feme covert is alſo void. For the taking the thing 
bequeathed not as executrix, but as legatee, doth thereby i 
make it her own proper goods, and conſequently her 
huſband's ; and therefore cannot be given from him, with- 
If it doch not appear whe- 
3 ther 
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ther the wife took the thing bequeathed as executrix, or 
legatee ; it ſhall be preſumed, ſhe took it as executrix. 
Swin. 90. Law of Teft. 36. 

And altho” a ſeme covert being executrix may make her 
teſtament, and appoint an executor of thoſe goods which 
ſhe hath as executrix, and not as legatee, without her 
huſband's afſent ; yet the profit and fruit which ariſe out 
of thoſe goods which the hath as executrix — — 

marriage, as calves, lambs, and ſuch like profit of kine, 
ſheep, and cattle, do belong to the huſband, and not to 
her ſelf as executrix ; and therefore ſhe cannot make her 
teſtament of ſuch fruits and profit, without her huſband's 
= approbation. Swir. 90. Law of Teft. 36. 

| H. 4G. 2. King and Bettefworth. Mandamus to grant 
7 e Fohn Cullum, of Foan his wife, Return; 
chat by articles before marriage it was agreed, that the 

vife have power to make a will, and diſpoſe of 
her leaſehold eſtate; that purſuant to this power, ſhe 
—_ made a will, and her mother executrix, who has duly 
proved the ſame, To this return it was objected, that 
ce might have things in action not covered by the deed, 
and the buſband was in all events intitled to an admini- 
(tration to them. On the other hand, it was inſiſted, 
chat with the conſent of the huſband ſhe might make a 
ill; and here is his conſent by being party to the deed, 
ut by the court; a general conſent to make a will doth 
ot ſeem ſufficient, but there ſhould be a conſent to that 
particular will: beſides, this is going beyond her power, 
* hich did not extend to the making an executor. This 
rather an appointment, which in equity will controll 
nc adminiſtration as to the leaſehold eſtate, than a will. 
And as there may be other effects not covered by the 
—_—ccd, the return is ill, and there muſt be a peremptory 
| Str. 891. | | 


= prifonment, or of the loſs of all or moſt part of one's 
dads, or the like. Whereof no certain rule can be de- 
ered, but it is left to the diſcretion of the judge, who 
gt not only to conſider the quality of the threatnings, 
but al ſo the perſons as well threatning, as threatned; in 
che ——— his power and diſpoſition; in the perſon 

hreatened, ; e ſex, age, courage, puſillanimity, and the 
But if the teſtator afterwards, when there is no 

5 Ka | cauſe 


8. That teſtament is to be repelled, which is made perſon under 
pon juſt fear, that is ſuch a fear as may move a con- fear oc reſtraints 


52 Wills. Who may make. 
cauſe of fear, do ratify and confirm the teſtament, it 
ſeemeth to be good in law. Swin. 475, 470. 

If a man makes a will in his ſickneſs, at the over im- 
portuity of his wife, to the end he may be quiet; this 
ſhall be ſaid to be a will made by reſtraint, and ſhall not 
be good, Styl. 427. | 

But if the perſon who makes the motion be not any 
ways ſuſpected, and it alſo appears by ſome conjectures 
that the fick perſon had a defire to make his will ; in this 

| caſe the teſtament is — Law of Teft. 53 
Perſon rircum. 9. 7. 1725. Stephenton and Gardiner. A bill was 
Et on Me brought to ſet aſide a will relating to a perſonal eftate il 
only, and to ſtay the probate thereof, ſetting forth that 
the will was gained by fraud, and by miſrepreſenting the 
plaintiffs, who were the half brothers and fiſters of the 
teſtatrix ; and alledging, that the will 22 read to 
her ; and ſetting forth divers inſtances of fraud, on the 
part of the defendants, in procuring this will. The de- 
fendants, as to that part of the bill which ought to ſet 
' aſide the will, and to ſtay the proceeding, demurred to 
the juriſdiction of the court; foraſmuch as upon the face 
of the bill it appeared, that the plaintiffs were improper to 
ſue here, in regard the ſpiritual court had the proper cog- 
nizance of wills relating to perſonal eſtates, and could 
determine fraud concerning them. After which, motions B 
were made before the lords commiſſioners and the lord 
chancellor. King for an injunction. But the court was 
againſt it: for the ſpiritual court hath juriſdiction of 
fraud relating to a will of a perſonal eſtate, and can ex- 
amine the parties by allegation touching this fraud; and 
if the will was falſly read to the teſtatrix, then it is not nn 
her will. 2 P. Will. 286. | 4 
T. 1686. Archer and Moſſe. The teſtator, when in 
perfect health, had made his will, and thereby gave to 
the plaintiff Archer his nephew the greateſt part of his 
perſonal eſtate, to the value of 55000 l. But one Bridge: Rm 
Sandyman, his maid ſervant had in his ſickneſs prevailed 
upon him to make another will, and to marry her a week 
before his death, when he lay in his ſick bed, at ſix of 
the clock at night, tho* it was really proved by two mi- 
niſters, that ſhe was a year before actually married to the 
defendant Moe, and was then his wife, and that Joſe li 
procured the licence for the. marriage of the teſtator to 
Bridget ; and this will being ſet up by Moſſe (executor to 
Bridget), tho? it appeared that there was as groſs a practiae nn: 
as could be in the gaining the will (the teſtator being non Wn 
| compos i 
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WE compos mentis both at the time of making the will, and 
& alſo any time of the ſuppoſed marriage, and that in his 


er im- health he knew that Moſſe and Bridget were married), and 
t; this that Bridget ſuppreſſed the firſt will; yet that will ſo ſet 
jall not up, being proved in the prerogative court, and the matter 

in queſtion relating only to a perſonal eſtate, the lord 
ot any chancellor was - of opinion, that whilſt the probate ſtood, 
ectures the matter was not examinable in chancery ; and tho? the 


in this 7 fraud was fully proved and opened to him, he would not 
WT hear any proofs read, but diſmiſſed the bill. 2 Vern. 8. 


ill was But cho' a will gained by fraud, and proved in the ſpi- 
| eftate ritual court, is not to be controverted in equity; yet if 
th that the party claiming under ſuch a will comes for equity in 
ing the the court of chancery, he ſhall not have it. 2 Yern. 76. 
of tho M. 1 715. Gofſe and Tracy. It being urged, that a will 
read to concerning land is only triable at common law, and that 
on the che party there may take advantage of any fraud or im- 
he de- poſition on the — ns and therefore not proper to be 
to ſet ¶ examined into or ſet aſide in equity upon pretence of 
rred to fraud or ſurprize ; the lord chancellor held, that there 
he face might be fraud in obtaining a will that might be relieva- 


oper to ble in equity, and of which no advantage could be taken 
at law; as if a man agree to give the teſtator 20001, in 
WT bank bills, if he will deviſe his eſtate to him, and on the 


notions Wl delivery of ſuch bills makes his will, and deviſeth his 
he lord e ſtate unto him, and the bills prove to be forged or coun- 
urt was terfeited. 2 Vern. 700. | 

tion of But in the caſe of Branſdy and Kerridge, July 28, 1728; 


"F A in the houſe of lords, it was decreed, that a will of a real 


or impoſition, but muſt be tried at law on Deviſavit vel 
, being a matter proper for a jury to inquire into. 
75 


hen in Lew of Teft. 60. Vin. Deviſe. Z. 2. 

gave to 10. Thoſe who are deaf and dumb by nature, cannot Perſon deaf and 
of his il ake any kind of teſtament or laſt will; unleſs it do ap- dumb. 
Bridget ear by ſufficient arguments; that ſuch perſon underſtand- 

evailed erh what a teſtament meaneth, and that he hath a defire 

a week make a teſtament : for if he have ſuch underſtanding 

t ſix of nd deſire, then he may by ſigns and tokens declare his 

wo mi- 


eeſtament. Swin. 95. 
4 11. Dr Ayliffe fa 
nd cannot make their wills. Al. Par. 531. 

tator to Wn But Dr Swinburne ſays, he that is blind may make a 
gp uncupative teſtament, by declaring his will before a ſuf- 
Cocient number of witneſſes, And he may make his teſta- 
ng non nent in writing, provided the ſame be read before wit- 


compos il E 3 neſſes, 


; ; ectate could not be ſet aſide in a court of equity for fraud 


33 


ys, generally, that perſons who are Blind, 
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neſſes, and in their preſence acknowledged by the teſta · 
tor for his laſt will. But if a writing were delivered 
to the teſtator, and he not hearing the ſame read, ac- 
knowledged the ſame for his will, this would not be ſuf. 
ficient ; tor jt may be that if he ſhould heat the ſame read, 
he would not acknowledge the ſame for his will. Swin. 


And it ſeemeth beſt, that it be read over to the teſtator, 
and approved by him, in the preſence of all the ſubſeri- 
bing witneſles ; and this the civil law did expreſsly re- 
quire in the caſe of a blind man's will : But in England 
this ſtrictneſs ſeemeth not to be preciſely requiſite, if there 


ſhall be otherwiſe ſatisfactory proof before the court that 


the identical will was read over to him, altho' it was not 


in their preſence : And ſometimes the ſingle oath of the 
writer hath been allowed ſufficient by the court of dele- 
gates, to prove the identity of the will. 

And what precautions are neceſſary for authenticating 
a blind man's will, ſeem in like degree requiſite in the 
caſe of a perſbn who cannot read. For tho” the law in 
other caſes may preſume, that the perſon who executes a 
will knows and approves of the coritents theteof ; yet 
that preſumption ceaſeth, where by defect of education he 


cannot read, or by ſickneſs he is incapiritated to read- the 


will at that time, 
12. Whoſoever is lawfully convicted of high treaſon, 


by verdict, confeſſion, outlawry, or 8 ; beſides 


the loſs of his life, ſhall forfeit to the king all his goods 
and chattels, and all ſuch lands tenements and heredita- 
ments as he ſhall have in his own right, uſe, or poſſeſ- 
ſion, of any eſtate or inheritance, at the time of ſuch 
treaſon committed, or at any time after; and ſo conſe- 
quently is inteſtable, Inſomuch that traytors are not 
only deprived of making any teſtament, or other kind of 
laſt will, from the time of their conviction ; but alſo the 
teſtament before made doth by reaſon of the ſame con- 
viction become void, both in reſpe& of goods, and alſo 
in reſpect of lands tenements and hereditaments. win. 


But if any perſon, being attainted of treaſon, obtain 
the king's pardon, and be thereby reſtored to his former 
eſtate ; then may he make his teſtament, as if he had not 
been convicted: or if he make any before his conviction 
and condemnation, the ſame by reaſon of ſuch pardon re- 
coyereth its former force — Stein. 97. 4 


But 
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But if a traytor hath goods as executor to another, the 
{ame are not forfeited: whence, it follows, that of ſuch 
goods he may make his will. Swin. 97. 


13. If any perſen be condemned of felony, he ought to Feloa, 


ſuffer death, and the king ſhall have all his goods, where- 

ef they be found. And if he have any freehold, it 
ſhall forthwith be ſeized into the king's hands, and he 
ſhall have the profit thereof by the ſpace of a year and 
a day, and alſo waſte ; and after the king hath had the 
year, day, and waſte, the land ſhall be reſtored to the 
chief lord of the fee. Felons therefore lawfally con- 
victed, cannot make any teſtaments, or other diſpoſitions, 
of any goods or lands ; becaufe the law hath diſpoſed 
thereof already. Swin. 98. 

But a pardon reſtoreth them to their former eſtate, 


Swin. 98. 


14. If a man do willingly kill himſelf, his teſtament pelo de ſe. 
(if he made any) is void, both concerning the appoint- | 


ment of the executor, and alſo concerning the legacy or 
bequeſt of any s; for they are confiſcate. gs. 
99 WE 1 
But if the teſtament be of lands, it ſeemeth it is n 
void ; becauſe a felo-de ſe doth not forfeit any lands of 
inheritanee, for no man can forfeit his lands without an 
attainder by courſe of law. 3 Inf. 5: 8 ; 
15. An outlawed perſon is not only out of the king's Outlaw. 
protection, and out of the aid of law, but alſo all bis | 
goods and chattels are forfeited to the king by means of 
the outlawry, ache he were outlawed but in an action 
rſonal ; and altho* the action were not juſt, neverthe- 
eſs his goods and chattels are forfeited, by reaſon of his 
contempt in not appearing : and therefore he that is out- 
lawed cannot make his 1 his goods ſo forfeited, 


Win. 107. 
Howbei it ſeemeth, that he who is outlawed in an ac- 
tion perſonal, may make his teftament of his lands ; for 
as are not forfeited. Swin. 107. 2 
Alſo a man outlawed in a perſonal action may in ſome 
caſe make executors ; for he may have debts upon con- 
tract which are not forfeited to the king: and thoſe ex- 
ecutors may have a writ of error to reverſe the outlawry, 


Cre. El. 851. 


16. It ſeemeth to be the better opinion, that an excom- Excommunicate, * 


municate perſon may make a teſtament; unleſs he be ex- 
communicate with that great curſe, which is called ana- 
4 thema, 
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thema, which is not to be inflited but upon great cauſe, 
with great deliberation and ſolemnity. Sin. 109. 

And in this caſe (of the greater excommunication, as 
it ſeemeth) lord Coke obſerves; that an excommunica- 
tion is a greater diſability than an outlawry ; for if a 
plaintiff, who is an executor, be outlawed, his outlawry 
cannot be-pleaded to diſable him from proceeding in the 
ſuit, becauſe it is in the right of another; but if he is 
excommunicate it is otherwiſe, becauſe every man that 
converſeth with ſuch a perſon is excommunicated him- 
ſelf. 1 Inf. 134. That is, after he is denounced ex- 
communicate, and they are admoniſhed not to converſe 
with him. Ahl. Par. 266. 


II. Of what things a will may be made, 


1. Lord Coke ſays, at the common law (by which he 
muſt be underſtood to fignify the common law ſince the 
conqueſt) no lands or tenements were deviſable by any 
laſt will and teſtament, nor ought to be transferred from 
one to another, but by ſolemn livery of ſeiſin, matter of 
record, or ſufficient writing ; but by certain cuſtoms in 
ſome boroughs they were deviſable. 1 ft. 111. 

But altho* lands might not be diſpoſed by will, yet a 
device was found out, and a diſtinction made between the 


land and the uſe and profits of the land, —_ feoff- 
ments to uſes came in practice; by virtue whereo 


a per- 
ſon. might diſpoſe of the profits, tho' he could not diſ- 
poſe of the land itſelf. Wright's Tenures. 172. 
. And the way was this : They conveyed their full eſtates 
of their lands to friends in truſt, properly called feoffees 
in truſt; and then they would by their wills declare, 
how their friends ſhould diſpoſe of their lands ; and if 
thoſe friends would not perform it, the court of chancery 
was to compel them by reaſon of truſt ; and this truſt 
was called the uſe of the land, ſo as the feoffees had the 
land, and the party himſelf had the uſe ; which uſe was 
in equity to take the profits for himſelf, and that the 
feoffees ſhould make ſuch an eſtate as he ſhould appoint 
them ; and if he appointed none, then the uſe ſhould go to 
the heir, as the eſtate it ſelf of the land ſhould have done ; 
for the uſe was to the eſtate, like a ſhadow following the 
body. Lord Bacon's Uſe of the Law. 152. 

But by this courſe of putting lands into uſe, there were 
many inconveniences ; as, namely, a man that had cauſe 
to 
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to ſue for his land, knew not againſt whom to bring his 
action, nor who was owner of it; the wife was defrauded 
of het thirds; the huſband of being tenant by curteſy; 
the lord of his wardſhip, relief, heriot, and eſcheat ; the 
creditor of his extent for debt ; the' tenant of his leaſe : 


for theſe rights and duties by the law were due from him 


that was owner of the land and none other, which was 
now the feoffee of truſt ; and ſo the old owner, which we 
call the feoffor, ſhould: take the profits, and leave the 
power to diſpoſe of the land at his diſcretion to the feof- 
fee; and yet he was not ſuch a tenant as to be ſeiſed of 


the land, ſo as his wife could have dower, or the lands 


be extended for his debts, or that he could forfeit it for 
felony or treaſon, or that his heir could be ward for it, 
or any duty of tenure fall to the lord by his death, or that 
he could make any leaſes of it. Bac. 153. 

Which frauds, by de of time as they increaſed, 
were remedied by divers ſtatutes; as namely, by a ſtatute 
of the 1 H. 6. and by another ef the 4 H. 8. it was ap- 
pointed, that the action may be tried againſt him which 
taketh the profits, which was the ce/tuy que uſe ; by a ſta- 
tute made in the 1 R. 3. leaſes and eſtates made by cęſtuy 
que uſe are made good, and eſtates by him acknowledged ; 
by a ſtatute in the 4 H. 7. the heir of ce/tuy que uſe was 
to be in ward; and by a ſtatute in the 16 H. 8. the lord 
ſl to have relief upon the death of any ceſluy que uſe, 

ac. 153. | 

Which frauds nevertheleſs multiplying daily, in the end 
in the 27th year of king Hen. 8. the parliament purpo- 
ſing to take away all thoſe uſes, and to reduce the law to 
the ancient form of conveying of lands by publick livery 
of ſeiſin, fine and recovery, did ordain, that where lands 
were put in truſt or uſe, there the poſſeſſion and eſtate 
ſhould be preſently carried out of the friends in truſt, 
and ſettled and inveſted on him that had the uſes, for ſuch 
term and time as he had the uſe, Bac. 153, 154. 

And by this ſtatute of the 27 H. 8. the power of diſ- 
poling land by will, is clearly taken away amongſt thoſe 
frauds : whereupon in the 32 H. 8. another ſtatute was 
made, by which it is enacted, that every perſon having 


any manors lands tenements or hereditaments, holden in ſocage or 
of the nature of ſocage tenure, ſhall have full and free liberty 
power and authority, to give diſpoſe will and deviſe, as well 
by his laft will and teſtament in writing, as otherwiſe by any 
act or dels lawfully executed in his life, all his ſaid manors 
lands 
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| rents, advowſons, or other 
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lands tenements or hereditaments, 7 of them, at his free 
will and pleaſure. 

And in the ſame ſtatute there are ſeveral reſtrictions 
and limitations with regard to the deviling-of lands holden 
by night's ſervice ; which were further explained by the 
ſtatute of the 34 & 35 H. 8. c. 5. 

And finally, by the ſtatute of the 12 C. 2. c. 25. te- 
nures by knight's ſervice were aboliſhed, and all tenures 
turned into free and common ſocage. 

So that now a man may by his will diſpoſe of his whole 
landed property, except his copyhold and other cuſtom- 
ary lands, which are deviſable or not, according to the 
cuſtom of the reſpective manors. And generally, a de- 
viſe of copyhold will not paſs, without a ſurrender to 
the uſe of the will. 

But in caſe of a child, or widew, it is otherwiſe; for a 
court of equity, in favour of theſe, will ſupply the de- 
fect of ſurrender. 2 Vezey, 582. 

So alſo where there is a general deviſe of real eſtate 
to pay debts, and there is no real eſtate but copyhold ; the 
court will ſupply the defect of ſurrender for the benefit of 
creditors. 2 

Alſo where a copyhold is in the hands of truſees; the 
perſon for whom the lands are holden in truſt may deviſe 
the fame without ſurrender : becauſe, the legal eſtate be- 
ing not in him but in the truſtees, he cannot ſurrender, 
2 At. 38. 1 Vez. 489. 

And altho' the court will ſupply the defect of a fur- 
render for the benefit of children; yet the rule doth not 
extend to grand children, or to a natural child, and con- 
ſequently not to any more diſtant kindred. 2 Fez. 582. 
* Wilſon, 161, 

And where a man, ſeiſed of copyhold lands, ſurrenders 
the ſame to the uſe of his will, and executes a will, al- 
tho? it is not atteſted by any witneſſes, yet it ſhall direct 
the uſes of the ſurrender ; for the chk in the ſtatute 
which requires the teſtator's ſigning in the preſence of 
three witneſſes, is confined only to ſuch eſtates as paſs by 
the ſtatute of wills of the 34 & 35 H. 8. which doth not 
extend to copyhold. 2 * 37. 

2. By the 9 G. 2. c. 36. No manors, lands, tenements, 

editaments, corporeal or inc 
real, — C46 z nor any ſum or ſums of money, goods, chat- 
tels, flocks in the publick funds, ſecurities for money, or any 
ate perſonal eftate whatfoever, to be laid out or diſpoſed of in 
the purchaſe of any lands tenements or hereditaments, all be 
given 
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given or appointed by will, to any perſon' or perſons, bodier 
politich or corporate, of otherwiſe, for any eſtate or intereſi 
whatſrever, in truſt, or for the of, any charitable uſes : 
but th? 11 be done by deed indented, twelve months at 
leaſt before t death of the donor, to be trolled within fix 
months after the execution in the high court of thancery z and 
the ſame to take ect immediately after the execution for the 
charitable uſe intended. | 


39 


3. By the ſtatute of the 29 C. 2. c. 3. Am gſlate pur Efate pur anter 


auter vie all be deviſable by a will in writing, figned by the vie. 


party ſo deviſing the er by ſome other perſon in his pre- 


ſence and by his expreſs direttions, atteſted and ſubſcribed in 


the preſence _ deviſor by three or more witneſſes ; and if no 

ſuch deviſe thereof be made, the ſame ſhall be chargeable in the 

hands of the heir, if it ſhall come to him by reaſon of @ ſpecial 

as aſſets by deſcent, as in caſe of lands in fee fim- 

ple; and in caſe there be no ſpecial occupant thereof, it ſhall 

go ta the exetutors or adminiſtrator s of the party that had the 

— virtue of the grant, and ſhall be aſſets in their 

f. 12. | 

Pur auter vie] That is, being held by leaſe during the 
life of another perfon. | 

Special occupant] A ſpecial occupant is, where an eſtate 


for life is made to a man and his heirs; in ſuch caſe, the 


heir ſhall have the eſtate, after the deceaſe of his anceſtor, 
as ſpecial ay or as a perſon particularly deſcribed; to 
whom the eſtate ſhall go after the leſſee's death. | 


4. One that hath money to be paid to him on à moft- yg, 


gage, may deviſe this money when it comes. God. O. L. 


I. 
* if the feoffee in mortgage, before the day of pay- 
ment which ſhould be made to him, maketh his executors 


and. die, and his heir entreth into the land as he ought; 
it ſeemeth in this caſe, that the feoffor ought to pay the 


money at the day appointed to the executors, and not to 


the heir of the feoffee: but yet the words of the eondi- 


tion may be ſuch, as the payment ſhall be made to the 
heir; as if the condition were; that if the feoffor pay to 
the feoffee or to his heirs ſuch a ſum at ſuch a day, there 
after the death of the feoffee, if he dieth before the day 
limited; the payment ought to be made to the heir at the 
day appointed. 1 Infl. 209, 210. 


repreſent the perſon of the teſtator, than the heir doth that 
of the anceſtor ; for tho the executor be pot named, — 
6 2 


And hereby it appeareth, that the executors do more 
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recover the land, and the vendor ſtood truſtee for the 


Term for years. 
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the law appoints him to receive the money, but ſo doth 
not the law appoint the heir to receive the money unleſs 
he be named. 1 Int. 209, 210. | 
5. A perſon may deviſe by his will the right of pre- 
ſenting to the next avoidance, or the inheritance of an 
advowſon. And if ſuch deviſe be made by the incum- 
bent of the ehurch, the inheritance of the advowſon being 
in him, it is good, tho' he die incumbent ; for tho” the 
teſtament hath no effect but by the death of the teſtator, 
t it hath an inception in his life time: and ſo it is, tho 
appoint by his will who ſhall be preſented by the ex- 
ecutors, or that one executor ſhall preſent the other, or 
doth deviſe that his executors ſhall grant the advowſon to 
ſuch a man. M atſ. c. 10. | 
6. If upon articles for a purchaſe, the purchaſer die, 
having deviſed the land before a conveyance executed, the 
land will paſs in equity ; for the teſtator had an equity to 


teſtator, and as he ſhould appoint, till a conveyance exe- 
cuted. 1 Chanc. 2 39. 2 Vern. 679. 

For the vendor of the eſtate is, from the time of his 
contract, conſidered as a truſtee for the purchaſer; and 
the vendee, as to the money, is conſidered as à truſtee 
for the vendor. Tracy Athyns 573. | 

So if a man covenants to lay out a ſum of money in the 
purchaſe of lands, generally ; and deviſeth his real eftate 
before he hath made ſuch a purchaſe : the money to be laid 
out will paſs to the deviſee. Id. | 

But if a man, having made his will, afterwards con- 
tracts for the purchaſe of lands; the lands contracted 
for will not paſs by the will, but deſcend to the heir at 
law. 1. 

But if a good title cannot be made of the lands; as 
the heir in ſuch caſe cannot have the lands, fo he ſhall 
not have the money intended to be laid out. Id. 

7. If a man have a leaſe for never ſo many years, de- 
terminable upon life or lives, that is, if ſuch or ſuch live 
ſo long; this eſtate may well enough be given and diſ- 
poſed by will, becauſe it is but a chattel. Mint. 19. 
8. Mr Wentworth ſays, If one having a leaſe for man 
years, as an hundred, five hundred, more or leſs, d 
deviſe and bequeath the ſame to A and the heirs male of his 
body, and for want of ſuch iſſue to B and the heirs male 
of his body; and A dieth, having iſſue a ſon ; the term 
ſhall not go to his ſon, but to his executor or admi- 
niſtrator : for it cannot be made a matter of * 

; 0 
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8o if A had died without iſſue male, the term ſhould net 
have gone-pr remained to B, but to the executor or ad- 
miniſtrator of A. Vent. 54. | 

So of an advowſon, or any other hereditament, granted 
or deviſed to one and his heirs for a hundred years ; or if 
ſuch a termer grant a rent out of the land'to A and his 
heirs, or to the heirs, or heirs male of his body : yet ſhall 
the ſame go to the executor, and not to any heir; for it 
being derived out of a chattel, cannot be any freehold or 
inheritance, but is it ſelf a mere chattel. Went. 54. 

9. Albeit by deed of gift made in the life time of any ny. or things 
perſon to another of all his goods and chattels, debts or in aQieu, 
things in action do not paſs ; yet if the teſtator by his laſt 
will and teſtament, do give or bequeath to another any 
debt due unto him, or a thing in action belonging unto 
him, the legacy is good and effectual in the law, and may 
be recovered in this manner, that is to ſay, if the tefta- 
tor do make the legatary executor of that particular debt 
or thing in action bequeathed, then the legatary as ex- 
ecutor thereof may commence ſuit in his own name, and 
recover the ſame to his own uſe, againſt him by whom 
it was due; but if the teſtator do not make the legatary 
executor of the debt or thing in action bequeathed, then 
his remedy lieth in the eccleſiaſtical court, where he m 
convent the executur, and compel him either to fue for 
that debt in a court competent, and upon recovery and 
payment thereof to pay it over to the legatary, or elſe to 
make a letter of attorney to the legatary for the recovery 
of the debt or thing in action bequeathed in the name of 
the executor to the uſe of the legatary. Stwin. 187, 188. 

10. Albeit the teſtator have no ſuch thing of his own Thiggs which 
as is bequeathed, yet nevertheleſs the legacy is good in the teftator bath 
law; therefore if the teſtator do bequeath a horſe or a dot of bis own, 
2 of oxen, the legacy is good in law, tho' the teſtator 

ave neither horſe nor ox of his own. But who ſhall 
make choice, in this caſe, of the thing ſo bequeathed, is 
a queſtion not to be neglected : and the ſolution is this; 
that if the words of the deviſe be directed to the legatary, 
as. if the teſtator ſhall thus ſay, I will that A B ſhall haye 
a horſe, the choice doth belong to the legatary ; but if 
the words be directed to the executor, as if the teſtator 
ſhall thus ſay, I will that my executor give to 4 B a 
hore, the election doth belong to the executor, Pro- 
vided nevertheleſs, that to whomſoever the election doth 
belong, whether to the legatary, or to the executor, they 
muit not be uiucaſonable in their election, but frame 
them- 


» 
* 


Mills. Of what things. 
.themſelyes according to the meaning of the teſtator; 
otherwiſe the legatary might make choice of the beſt horſe 
in the country, and the exegutor of the worſt, contrary 
to the meaning of the deceaſed. Sin. 188. 


11. If there be two jointenants of lands, and ane of 


them deyiſeth that which to him belongs, and dieth; this 
is no good deyiſe, and the deviſee takes nothing, becauſe 
the deviſe doth not take effect until after the death of the 
deyiſor, and then the ſurviving jointenant takes the whole 
by prior title, to wit, from the firſt feoffment. Gilbert 
en Wills 120, | 

And altho” the jointure is ſevered before the teſtator's 
death, yet if the will be made before the ſeverance, it 
will have no effect; unleſs there is a republication of the 
will after the partition. Bur. Mansf.,1496. 

Sq alſo a man cannot give or bequeath by will, any 
of thoſe gogds or chattels which be hath jointly with an- 


other: for if he ſhould bequeath his portion thereof to a 


third. perſon, this bequeſt is void by the laws of this 
realm; and the ſurvivor, which had thoſe goods or chat- 
tels jointly with another, ſhall have that portion fo be- 
gqueathed, notwithſtanding the ſaid will. Sui. 189. 
But. otherwiſe it is with tenants in common. Gad. 


O. L. 1 L Aer; 
3 & the do qu. c. 2. Widows may h the crop 
of their ground, as well of their dawers, as other their lands 


end tenements ; ſaving to the lords of the fee all ſuch ſervices 


as be due for their dowers and other tenements. And this is 


only in affirmance of the common law. 2 ft. 80. But 


by the 27 H. 8. c. ro. A married woman having a jointure 
— Hall not have any dowry of the reſidue of ber buſband't 


By the 28 H. 8. c. 11. If the incumbent oo his death 
hath cauſed any of his glebe land to be manured and fawn, at 
bis free coſts. and charges, with any corn or grain; he may 
make and declare his teſtament of all the profits of the corn 
growing upon the ſaid glebe la manured and ſown. 1. 6. 
But if the teſtator is leſſee for years, and ſow the land 
a ſhort time before his leaſe expires, and then dies, be- 
fore the corn can poſſibly be ripe within the term, in 
this caſe a deviſe thereof is void, becauſe he himſelf could 


not have reaped it after the expiration of the term, if he 


had lived. Swin. 191. 

1 Ze Not only that thing may be deviſed or bequeathed 
by the teſtator, which is truly extant, or hath an appa- 
rent being at the time of the making of the will or death 
of the teſtator; but that thing alſo which is not in rerurm 

» natura, 
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Mills. Of what things. 
i, whilſt tbe teſtator Meth: therefore it is lawful 
or the teſtator to bequeath the corn which ſhall be ſown 
or grow in ſuch ſoil after his death, or the lambs which 
mall come of his flock of ſheep the next year, depaſturing 
in fuch a field. But if there be no ſuch corn growing in 
that ſoil, nor any lambs ariſing out of that flock, then the 
legacy is deſtitute of effect, becauſe no ſuch thing is ex- 
tant at all, as was bequeathed. But if the teſtator deviſe 
a certain quantity of grain or number of lambs, as for 
the purpoſe, twenty quarters of corn or twenty lambs, 
and doth will and deviſe, that the ſame ſhall he paid out 
of the corn which ſhail grow in ſach a field, or ariſe out 
of his ſheep depaſturing in ſuch a ground; tho not ſo 
much or no corn at all there grow, or not any or not ſo 
many lambs there ariſe, yet nevertheleſs the executor is 
compellable by law to pay the whole legacies intirely ; 
becauſe the mention of the ſoil and of the flack, was ra- 
ther by way of demonſtration than by way of condition, 
rather ſhewing how or by what means the faid legacy 
might be paid than whether it ſhould be paid at all yea or 
no. Swin. 186. 


14. Thoſe things which after the death of the teſtator Things belongs 
deſcend to the heir of the deceaſed, and not to his execu- 5? 


tor, cannot be deviſed by teſtament, except in ſuch caſes 

wherein it is lawful to deviſe the lands tenements or he- 

teditaments. And therefore if a man ſeiſed of land in 
fee or fee tail, bequeath his trees growing upon the ſaid 

land at the time of his death; this deviſe is not good, ex- 

cept as before : but if he deviſe the corn growing upon 
the ſame land at the time of his death, from the heir to 
ſome other perſon, this deviſe is good, albeit the land 

whereupon it groweth be not deviſeable. And the reaſon 
of . the difference is, becauſe the trees are parcel of the 
freehold, and deſcend together with the land to the heir, 
and not to the executor : but it is not ſo of corn; for 
the ſame ſhall go to the executor as parcel of the teſtator's 
goods. And therefore if a man he ſeiſed of lands in the 
right of his wife, and ſow the land, and deviſe the corn 
growing upon the ſame land, and die before the corn be 
reaped ; in this caſe the legatary ſhall haye the corn, and 
not the wiſe: But it is otherwiſe of graſs, and herbs not 
ſeparated from the ground, at the time of the death of 
the teſtator. If a man ſeiſed in fee in right of his wife, 
do let the ſame lands for years te a ſtranger, and the leſſee 


ſoweth the ground, and afterwards the wife dieth, the 


corn not being ripe ; in this caſe the leſſee may deviſe the 
| | ſame 
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Mills. Of what things. 


ſame corn, notwithſtanding his eſtate be determined. 80 
alſo of tenant by curteſy, and tenant in dower. Stuin. 
190. | ts, 

"And foraſmuch as thoſe things which after the death of 
the teſtator deſcend to the heir and not to his executor, 
are not deviſable by will, except in ſuch caſes where 
lands tenements and hereditaments be deviſable; there- 
fore thoſe things which are affixed unto the freehold, are 
no more adviſable than the freehold it ſelf, as the win- 
2 doors, wainſcot, and ſuth' like. Swin. 191. 4 

64. . . 

So if a man be ſeiſed of a houſe, and poſſeſſed of divers 
heir-looms, that by cuſtom have gone with the houſe from 
heir to heir, and by his will deviſeth away theſe heir- 
looms ; this deviſe is void: for the will taketh effect after 
his death; and by his death, the heir-looms by ancient 
cuſtom are in the heir, and the law prefers the 

cuſtom before the deviſe. And ſo it is, if the lord ought 
to have a heriot againſt his tenant, and the tenant devi- 
ſeth away all his goods; yet the lord ſhall have his heriot 
for the reaſon aforeſaid. 1 Int. 185. 
Things in enecu- 15. The teſtator may deviſe all goods and chattels 
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* © which he hath in his own right, but not thoſe which he 


hath in the right of another as executor. Swin. 185. 
Things in admi- 16. An adminiſtrator cannot make a teſtament of thoſe 
niſtration, goods which he hath as adminiſtrator to any perſon dying 
inteſtate ; becauſe he hath not any ſuch goods to his own 
proper uſe, 'but 'ought r to pay the debts of the 
dead perſon, and to diſtribute the reſt according to law. 
Swin. 189. rde | t | 
Wife's goods by 17. The huſband cannot deviſe ſuch s as his wife 
the bulband, hath as being executrix to another, nor fuch things as are 
in action, as debts due to her before marriage by obliga- 
tion or contract, unleſs he and his wife recover the ſame 
during marriage, or that he renew the bonds, and take 
them in his own name; otherwiſe after his death they re- 
main to her. 1 Inft. 351. | 
But the huſband may, at any time during the coverture, 
releaſe a bond given to his wife. And where the huſband 
makes a ſettlement ; the bonds to his wife, being part of 
her fortune, will notwithſtanding his death in the life 
time of his wife, before the ſecurity be changed, be de- 
creed in equity to his executor ; he being conſidered in 
that caſe as a purchaſer for a valuable conſideration. Caſes 
in the time of L. Talb. 168. | 


1 2 
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Walls. Of what things. 6s 
B. A man may by his will diſpoſe of his chattels and Things obtained 
perſonal eſtate that he ſhall for the future acquire, any ae the will 
time after the making his will, to the time of his death, 
And this is neceſſary from the reaſon of the thing; be- 
cauſe the chattels and perſonal eſtate are in a continual 
fluctuation; and if the law were not ſo, it would create 
very great confuſion, or elſe would render it neceſlary for 
2 man to make à new will every day. Gilb. 12 
But it is not ſo with lands, for they are fixed and per- 
manent: and therefore if a man maketh his will, and de- 
viſeth therein all the lands Which he ſhall have at the time 
of his death; and after that, he purchaſeth lands, and | 
dieth withoilt republication ot making a new will; in E 
this caſe, tho? his intent to the contrary is very apparent, 
it is a void deviſe: for a man cannot deviſe any lands 
but what he hath at the time of making bis will. And 
this was adjudged upon great deliberation, by Holt chief 
juſtice and the court, in the caſe of Bunker and Cook : 
and the judgment was affirmed afterwards upon a writ of 
error in the houſe of lords, Feb, 24. 1707, Gilbi 122. 
But, by Holt chief juſtice ; If he republiſheth his will, 
in ſuch manner, and with ſuch circumſtances, as are ne- 
ceſſary to compleat execution of an original will; then 
the purchaſed. lands will paſs as by an original will. 11 
- Med. 127. And in truth this ſeemeth to make it a new 
will, to all intents and purpoſes; and not a republication 
of the old one. | 8 | | 
But a codicil, which concerneth only perſonal legacies, 
will not amount to a republication. of the will, fo as to 
paſs lands purchaſed after the making of the will. 2 Vern. 


625. 8 1 75 
i a man deviſeth all his lands for 2 of bis debts, 
and D lands afterwards; the lord keeper ſaid he 
would decree'a ſale, tho* there were no precedent articles, 

2 Cha. Ca. 144. | | een 

If a man hath a baſe and diſpoſeth of it (ſpecifically) 
by his will; and after ſurrenders it and takes a new 
leaſe, and after dies; the deviſee ſhall not have this laſt 
Gag: ue this was a plain countermand of his will. 

HS iii | 17 
But in the caſe of Stirling and Lydiard, Nov. 21, 17443 
where a man deviſed all and ſingular bis leaſehold eftate, goods, 
chattels, and perſonal eftate whatſoever, and afterwards re- 
newed a leaſe ; it was held by the lord chancellor Hard- 
wicke clearly, that the leaſchold eſtate paſſed by the will. 


He ſaid the objection againſt its paſſing proceeded upon a 
Vor. IV, : F f miſtake 


Mills. Of | what thin g . 
— ee legacy; but it is 2228 


like it: for it is only an enumeration of the 
particulars of his perſonal eſtate, and is a general deviſe 
of the whole. It bath no appearance of à revocation, 
Suppoſe the teſtator had purchaſed a new leaſe, would not 
that have paſled ? Why — not à ne term in 4 
teaſe equally paſs ? If I were to conſtrue this a revocation, 
I do not know butif a man were to give all his bank, 
Eaft India, and South ſea ftock, and ſhould afterward: 
turn it into money, it might as well be inſiſted that this 
was &' revocation. | 3 Att. 199. 
If a man deviſeth a term. for! years, which he bath not 
at the time of the deviſe, but purchaſeth ſome time before 
his death; Holt chief juſtice doubted, whether this would 
— 2 But Mr Peere Williams ſays, that notwith- 
ſtanding the doubt which the court of king's bench ſcems 
to have been in in that caſe, it hath, been e, held to 
1 ot lh ay | 


III. Form and 1 manner of taking-a will 1 and 
therein of appointing guardians and executors. 


1 1. 5 the 29 C. 2. c. 3. intitled, e 
tion of rauds and — i All devifer 


— doe Fo ſable either by 2 8 of 
wills, or by this ſeams, or by force Mr No Kent, 

the cuſtom of ugh, 5 any other particular cufton, 

Hull be in , 8 6 . party e the 


famt, br ty ſome other! perſon in 15 re y bis expreſ; 
direftims;” As bull be 4 > pies in the preſent 


the ſaid de*viſor, by SEE or four — witneſſas; mY 250 
3 . . 2 


Gad. . 6. 7 — 29. 51 
* "Sight by the party fo deviſing the FB! ; 33 C. 2. L 
main and Stanley, The ps — yk will, and wrote 
it with his own hand, and began it thus, 17 Stanley 
make this my laſt will and teſtament; but Cid not ſub- 
ſeride his name: yer this was adju a good will, and 
ſufficient fron the teſtator within the ſtatute, to paß 
lands; it . ſubſeribed by three Witheſſts in che pre- 


ſence of the tetator; for his name being Written 2 
Wi 


r 


| 
2 
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ſerved and made a caſe of for further. conſideration, 2 


P. Will. 506. | 5 Fel 
And in the caſe of Stonehouſe and Evehn, E. 1744: ſound 
A will was held to be good, tho' all the witneſſes did not ſigned 
| ſee the teſtator ſign it, but he owned. it before them to preſer 
be his hand. - And the teporter ſays, that on his men- prefer 
tioning this caſe to Mr juſtice Forteſue Aland, he ſaid went 
that this was the common practice; and that it is ſufficient, who 4 
if one of the three ſubſcribing witneſſes ſwears that the at his 
teſtator acknowledged the figning to be his own hand a due 
writing: And it is remarkable, that the ſtatute of frauds it was 
doth not ſay the teſtator ſhall ſign his will in the preſence ſubſer 
of three witneſſes, but requires theſe three things; firſt, ſhoulc 
that the will ſhould be in writing ; ſecondly, that it ſhould that « 
be ſigned by the tcſtator ; and thirdly, that it ſhould be an att 
ſubſcribed by three witneſics in the preſence of the teſta- only t 
tor. "3 P. Will. 254. b 5 only 
And in Grayſon and Atkinſon, July 17, 17523 By the the c: 
e lord chancellor Hardwicke : At the time of making the A ma 
act, and ever ſince, if a bond or deed; is executed by the and in 
perſon who ſigns it, afterwards the witneſſes are called in, WA 9cred 
and before thoſe witneſſes he acknowledges that to be chat © 
his hand; that is always conſidered as an evidence of ſuppo 
ſigning by the perſon exxcuting, and is an atteſta- atteſta 
tion of it by them. It is true, there is ſome dil. certait 
ferenet between the caſe of a deed and a will in this the de 
reſpect, becauſe ſigning is not neceſſary to 'a deed, but tho' a 
fealing is; and 1. do not know that it was ever held, requir 
that acknowledging his ſealing without witneſſes has been The 
ſufficient, But notwithſtanding, that is the rule of evi- ſhould 
dence relating to ſigning. If it was in the caſe; of a that tl 
note, or declaration of truſt, or any other- inſtrument fore b. 
not requiring the ſolemnities of a deed, but bare ſigning; mentic 
if that inſtrument is atteſted by witneſſes, proving that the lot 
they were called in, and that he took that inſtrument, words 
and faid, that was his hand, that would be a ſuf- that t. 
ficient atteſtation of ſigning by him. That is the rule not di1 
of evidence; and there is nothing in this act to take it at the 
out of the general rule. 2 Yezey, 457. | — 
Attefted and fubſeribed in the preſence of the ſaid deviſe x ho 
It hath been ruled ivr. A Mr Fa 4 — 
teſted by three witneſſes, who ſubſcribed their names at directs 
the requeſt of the teſtator, tho? · at ſeveral times, is 2 therefo 
good will, tho' the wüneſſes were never once preſent to- fame 3 


gether. Gilb. g2. Fix, Deviſe. N. 10. 12. 
Feb, 


Wills. Form and manner. 
Feb. 1. 1742. Jones and Lake. A ſpecial verdict was 


ſigned and executed his will in December 1735, in the 
preſence of two witneſſes, who atteſted the ſame in his 


| dy preſence ; afterwards, in the year 17 39, he with his pen 
he ſaid went over his name, in the preſence of a third witneſs, 
kcient who ſubſcribed his name in the teſtator's preſence, and 
at the at his requeſt, - And the queſtion was, whether this was 


1 hang a due execution within the ſtatute. For the heir at law 
it was argued, that the ſtatute requiring three witneſſes to 
ſubſcribe in the teſtator's preſence, muſt intend they 
ſhould be all preſent together; otherwiſe: there is not; 
that de of evidence which the ſtatute requires: for- 
an atteſtation of three witneſles at different times, has 


uld 

* only the weight of one witneſs. Witneſſes to a will not 
only atteſt the due execution of the will, but likewiſe 

Iy the the capacity of the teſtator at the time of execfition. 

g the A man may be ſanc at the time two witneſles atteſt, 


dered as a will, till the third witneſs hath ligned, for. 
that compleats the act. The will here is dated in 17353 
ſuppoſe lands purchaſed after the date, and before the 


ce of | 
A atteſtation by the third witneſs, will the lands paſs d. 
dif. certainly not. On the other hand it was argued ſor 


the deviſee, that a will executed before three witneſſes, 
tho? at three different times, is good ; the ſtatute not 
requiring they ſhould all be preſent at the ſame time. 
The requiſites under the ſtatute are, that the teſtator 
ſhould ſign in the preſence of three witneſſes at leaſt, and 
that they ſhould atteſt in his preſence. ' It would there- 
fore be adding new requiſites which the act does not 
mention, and in effect be making a new law. —By 


ing; | 
yd the lord chief juſtice Lee: This caſe depends upon the 
nent, words of the ſtatute, The requiſites in the ſtatute are, 
ſuf- that three witneſſes ſhould atteſt his ſigning, but it doth” 


not direct that the three witneſſes ſhould: be all preſent 
at the ſame time. Here you have the oath of three at- 
teſting witneſſes, *This is the degree of evidence re- 


three perſons at different times, as at the ſame. time. 
We cannot carry the requiſites farther than the ſtatute 
directs. The act is filent as to this particular, It would 
| therefore be making a new requiſite. . The ſigning is the 
fame act reiterated; The teſtatar went over his name 
again, and declared it to be his laſt will. And 

F 3 : judgment 


ſound upon an ejectment; the caſe was, the teſtator 


and inſane when the third atteſts. | It cannot be conſi- 


quired by the ſtatute. And the ſame credit is given to 
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* on all theſe, at my death, ſhall be at my wife's diſ- 


Tuts. Form and manner. 
judgment was given againſt the heir at law. 2 Athyns, 


176. 

2. 31 C. 2. Carleton on the demiſe of Griffin v. Griffn. 
On a Decial verdict it was ſtated, that Fobn Griffin, on 
the 2d of May 1752; wrote upon à ſheet of paper with 
his own. hand, as follows: “Know all men by theſe 
«. preſents, that I John Griffin make the aftermentioned 
« my laſt will and teſtament; and therein he made ſe- 
veral diſpoſitions of his real and perſonal eſtate ; and ſub- 
ſeribed it at the fame time when he wrote it; but there 
was no ſeal or witnefs to it. And on the gth of January 
1754, he wrote on the ſame ſheet of paper, Memo- 
« rahdum, whereas I have laid out on a lighter ¶ and ſo 


* |: And this not to diſannul any of the former part 
„ made by me the 2d of May 1752. Witneſs my 
«hand John Griffin.” All this latter writing related 
only to the perſonal eftate ; and he ſubſcribed it in the 
of three witneſſes; and then he took the faid 

t of paper in his hand, and declared it to be his laſt 


444m. "ue ES on LESS r 


„ * 


will and nt, in the preſence of the ſaid three wit- 
neſſes; and then delivered it to them, and defired they | 


would atteſt and ſubſcribe it in his preſence, and in the 
——— of each other; which they accordingly did. 
pon this ſpecial caſe, one queſtion reſerved for the opi- 
nion of the court was, Whether the republication of t 
ſaid firſt will (made in 1752) upon the 5th of Jan 
1754, be a publication or republication of his firſt wi 
within the ſtatute. It was argued, that this was no 
will to paſs lands, beyond all doubt, till the 5th of 
nuary 1754; and what happened then, was neither 2 
cation, nor a republication ſufficient to make it a 
3 within the ſtatute. Here are two diſtinct in- 
„ at two different times; the firſt unatteſted, re- 
lating to the real eſtate; the ſecond, ſigned, publiſhed, 
and attefted according to the ſtatute, relating to the per- 
fonal. But the firſt was originally bad, could not 
be made by the ſubſequent tranſaction.—— By lord 
Mansfield and the court: Caſe is accurately ſtated ; 
for it is not ſtated to be either a will, or a codicil, but a 
ſheet of paper written. . It is a will of an illiterate man, 
drawn by himſelf. At firſt, in 1752, the teſtator did not 
know that any witneſſes were —— In 1754, be 
had found that they were neceſſary. Then he makes 2 
ſubſequent diſpofition : Which is a memorandum to be 
added to it. But he doth not call this a codicil ; nor ys 


- 
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the caſe ſtate it to be ſo. He plainly conſiders the whole 
as one intire diſpoſition; and he cxpreſsly declares in 
the latter, that he doth not thereby mean to diſannul 
any part of his former deviſe or diſpoſitions. There is 
not à tittle in the latter that relates to the real eſtate; 
therefore the only intent of having the three witneſſes, 
vas and muſt be to authenticate the former. The fign- 
ing the former does no harm; it makes it more ſolemn, 
but doth not hurt it. Then the publication of it is, as 
of a will. He takes up the ſheet of paper ; and holding 
up the ſaid ſheer of paper, fays, It is my will. And cer- 
tainly, he did not mean a part of it only, but the hole 
of it. And he deſires them to atteſt it. All this: muſt 
relate to the Whale that was written on this papers It 
muſt be conſidered as one intire will, made at different 
times, and atteſted agreeable to the ſtatute. And a man 
is not obliged to make his whole will all at the ſame 
time. Burrow, 349. ä nd. 


In the preſence of the ſaid deviſor] E. 3 Ja. 2. Sbiret and 
Si, e 40025 Was, * EIN will was m 
according to the ſtatute ; for the teſtator had defired the 
witneſſes to go into another room, ſeven yards diſtant, to 
atteſt it, in which there was a window broken, thro? 
which the teſtator might ſce them. By the court; The 
ſtatute requireth atteſting in his preſence, to prevent ob- 
truding another will in the place of the true one: it is 
enough if the teſtator might fee, it is not neceſſary that 
he ſhould actually fee them figning ; for at that rate if a 
man ſhould but turn his back or look of it would vitiate 
the will. Here the ſigning was in the view of the teſta- 
tor, he might have ſeen it, and that is enough. So if the 
teſtator being ſick, ſhould be in bed, and the curtain drawn. 
2 Salk. 688. | | 
But if the witneſſes ſubſcribe their names to the will, 
in a room adjoining to that where the teſtator lay, but 
out of his fight, ſo as he could not ſee them ſubſcribe 
their names 3 this'is-no good will within the ſtatute to 
paſs lands, becauſe-the witneſſes in that caſe did not ſub- 
ſcribe their names in the teſtator's preſence., Gilb. g. 
But it is not nec that it appear upon the face of the 
will to have been ſigned in the preſence of the devifor : As 
in the caſe of Hands and James, £,'q G. 2. In ejectment 
brought by the plaintiff as heir at law, the queſtion was 
on a caſe by conſent left to the opinion of the court, he- 
cher it ſhall be left zo a jury to determine, whether the 
UG witneſſes 
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ſion thereof ſhall not conclude that it was not ſo: and 


neſs. The queſtion was, whether this new witneſs ſhould 


tenant, atteſted by one or two witneſſes, or even with- 
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witneſſes to a will (being all dead) did ſet their names in 
the preſence of the teſtator, and this merely upon circum- 
: ſtances, without any poſitive proof. By the court; This 
is a matter fit to be left to the jury. The witneſſes by the 
ſtatute ought to ſet their names as witneſſes, in the pre. 
ſence of the teſtator ; but it is not required by the ſtatute 
that this ſhould” be taken notice of in the ſubſcription to 
the will; and whether inferted or not, it muſt be proved: 
if inſerted, it doth not conclude, but the-contrary may be 
proved. And if not concluſive, when inſerted ; the omiſ- 


therefore it muſt be proved, by the beſt proof that the na- 
ture of the thing will admit of. Conyn. 531. | 
And in the caſe of Croft and Pawlet, E. 12 G. 2. Upon 
a trial at bar concerning the execution of à will, it did 
not appear upon the face of it, that the atteſtation of the 
witneſſes was made in the preſence of the teſtator; which 
being objected to, a caſe was cited, where lord chief juſtice 
Eyre held it a matter proper to be left to a jury, whether 
they believed it to be ſo done or not. And Mr juſtice 
Chappel cited a caſe to the ſame purpoſe, To which 
the court afſented ; and they held it not to be neceſſary to be 
Inſerted in the will, that the atteſtation was in the preſence 
of the teſtator, tho' by the ſtatute it is neceſſary that it 
ſhould in fact be fo atteſted. Yin, Deviſe. N. 9. 


By three or four credible witneſſes] M. 1 V. Lea and Libb. 
The teſtator made his will in writing, ſubſcribed by two 
witneſſes, and therein deviſed his lands. Afterwards he 
made a codicil, in which his will was recited ; and this 
-alfo was atteſted by two witneſſes, one of which witneſſes 
was a witneſs to the will, but the other was a new wit- 


make a third to the will. And it was adjudged that he 
ſhould not : It is true, here are three witneſſes to the in- 
tent and will of the teſtator ; but there are only two to his 
will in writing : It is true likewiſe, that there are two 
witneſſes to the codicil; but thoſe are not witneſſes to the 
written will : fo that there wants one witneſs to the will 
in writing. 3 Salk. 305. 111 | 

In the caſe of Tufnell and Page, E. 1740, it was held 
clearly by lord Hardwicke, that a will of a copyhold 


out any witneſs at all, is ſufficient to declare the uſes 
of a ſurrender which he has made ; and the reaſon is, be- 
28 rty is in by the ſurrender, and not by the will. 


Ca. 12. 
| Therefore 
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Therefore where there is a general deviſe of lands, and 
there is no ſurrender of the copyhold lands to the uſe of 


the will, the conſtruction. at law is, that they do not paſs 
by the will; for copyhold lands are not properly the ſub- 


ject of a deviſe, as they paſs not by the will, but by 
the ſurrender. Tracy Athyns. 388. 4048” 21 5 
Credible witneſſes] MA. 34 Cha. 2. Hudſon's caſe, Two 


witneſſes ſwore, that the teſtator did not publiſh it as his 


will, but that another guided his hand, and that the teſta- 
tor made his mark but ſaid nothing, nor was he capable. 
On the other ſide, it was proved, how that the teſtator 
had made two former will, and in them had divided his 
land in the like manner as by this will, and that he died 
of a conſumption, and was ſenſible to the laſt ; and how 
that three days after making his laſt will, he was ſenſible 
and able to diſcourſe, and ſo continued till within fix days 
of his death; hereupon it appeared, that the witneſſes had 


been dealt with. To which the counſel on the other fide 


urged, that if the witneſſes were not to be believed, then 
there would not be three witneſſes to the will, and ſo no 
will within the ſtatute. To which Pemberton chief juſtice 
anſwered, that if there were three witneſſes to a will, 
whereof one was a thief or perſon not credible ; yet the 
words of the ſtatute being ſatisfied, and he having colla- 
teral proof to fortify the will, he would direct a jury to 


find it a good will: and as to this caſe, he faid it was not 


probable, that a perſon in bis ſenſes (as they are not able 
to diſprove him to be) would ſuffer another to guide his 
hand to a writing and not ſay any thing; and that there- 
fore they took it he did publiſh it : And he remembred 
Digger's caſe, where the ſcrivener wrote the will, and two 
others were ' witneſſes ; the ſcrivener ſwore the teſtator 
was cumpos, and the two other other ſwore he was not 
compos; the court ſtopped theſe two from going away till 
verdict was brought in, which found the will a ge 
will, and then committed the' two witneſſes to the Z 
for if this was ſuffered, it would be in any man's power 
to deſtroy-another's will. So likewiſe did the court here 


commit the. witneſſes, and took ſecurity of the plaintiff 


to proſecute them for ' perjury. Skin. 79. 

fn 1 L. Raym. 85. it is fall, that if 2 ſpiritual court 
refuſe the evidence of the ſon to prove a will in which 
the father is a legatee, no prohibition is grantable. And 
before the delegates; There were three witneſſes to prove 


a nuncupative will, two of them were without 9 


* 
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and the third was ſon to the legatee : the ſtatute of frands 
requires three competent witneſſes; the queſtion -there- 
fore was, whether theſe three were fufficient, the fon not 
being an evidence by the fpiritual law ; and adjudged, 
that they were ; becauſe two only were required by the 
ſpiritual law, and the third was a good witneſs within 
the intent of the act of frauds. . 
And altho' it was a general rule in the Roman law, 
that no one ſhould be permitted to bear teſtimony in his 
own cauſe ; yet legataries were allowed to evidence upon 
this diſtinction, that they were particular and not univerſal 
ſucceſſors, and that a teſtament would be valid without 
egataries. The difficulty alſo, which muſt frequently 
ve occured, in obtaining ſo great a number of wit- 
neſſes as ſeven, might probably induce the Romans to 
be leſs ſtrict, as to the perſons whom they admitted upen 
this occaſion. But by the practice of the eccleſiaſtical 
courts of this kingdom, which have the fole cognizance 
of the validity of all wills as far as they relate to per- 
ſonal eſtate, no legatee, who is a fubſcribed witneſs to the 
will, by which he is benefited, can be admitted to give 
his teſtimony in Fas contradiftorio, as to the validity of 
that will, till either the value of his legacy hath been 
paid to bim, or he bath renounced it; and in caſe of 
payment, the executor of the ſuppoſed will muſt releaſe 
all title to future claim upon ſuch ſuppoſed Tegatee, 
who might otherwiſe be obliged to refund, if the will 
ſhould be ſet aſide; and a releaſe in this cafe is always 
made, to the intent that the legatee may have no ſhadow 
of intereſt at the time of making his depoſition. The 
. fame practice al ſo prevailed at common law, in regard to 
witneſſes who were benefited under wills diſpoſing of real 
eſtate. And if a legatee, who was a witneſs to a will, 
had refuſed either to renounce his Jegacy, or to be paid a 
ſum of mo in lieu of it; he could not have been 
compelled by law to deveſt himſelf of his intereſt ; and 


whilſt bis intereſt continned, his teſtimony was uſeleſs. 


And this was determined in the caſe of Aich and Dem- 
Ang, E. 19 G. 2. which was thus: James "Thompſon 
eſquire made his will, by which he diſpoſed of his real 
eſtate, and gave to one John Hailes and his wife 301 
each for mourning, and an annvity of 201 to Elizabeth 
. Hailes the wife of John. This will of James Thompſon 
. was regularly atteſted, as the ſtatute directs, by three 
witneſſes, of whieh number the above named John Hailes 
was one; and he refuſed to be paid 201 in lieu —— 
. 086 
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wife's legicy and his own. The cauſe was thrice argued 
at the bar, and the judges of the king's bench were una- 
nimouſly of opinion, that a right to deviſe lands is not 
a common law. right, but depends upon powers given b 
ſtatutes, the particulars of which are, that a will o 
lands muſt be in writing, figned and atteſted by three 
credible witneſſes in the preſence of the deviſor; that 
| theſe were checks to prevent men from being impo 
upon; and certainly meant, that the witneſſes to a wilt 
(who are required to be credible) ſhould not be perſons 
who are intitled to any benefit under that will ; and that 
therefore John Hailes was not a good witneſs. (Str. 
1254.) But this very ſingular caſe, and the unanimous 
opinion of the judges upon the meaning and intent of the 
ſtatute of feuds and perjuries, gave riſe to the act of 
parliament here following. Harr. Juſtin. B. 2. p. 49, 
yy ö 
, Which act is that of the 25 G. 2. c. 6. and runs thus: 
Whereas ſome drubts have ariſen on the act for prevention 
fratds and perjuries, who ſhall be deemed legal witneſſes wi 
in the intent of the ſaid act, it is enacted, that if any ry 
ſhall atteſt the execution of any will or codicil which 2 be 
made after Fun. 24. 1752, to whom any beneficial deviſe 
legacy eftate intere/} gift er appointment of or affefting the 
real or perſonal eftate ( other than and except charges on 
fenements or hereditaments for payment of any debt or debts) 
Hall be thereby given or made; ſuch deviſe legacy eftate intere 
gift r appointment ſhall, ſo far only as toncerns ſuch per, 
atteſting the execution of ſuch will or codicil, or any perjon 
clatming under him, be utterly null and void; and ſuch per- 
fon ſhall be admitted as a witneſs to the execution of ſuch 
* _ within the intent of the ſaid aft, notwithſtand- 
ing iſe legacy eſtate intereſt gift or appointment men- 
tioned in wt or E225 ſ. WOT: * 

And in caſe by any will or codicil any lands tenements or 
hereditaments are or ſhall be charged with any debt or d:bts ; 
and any creditor, whoſe debt is ſo charged hath atteſted 'or 
Hall atteſt the execution of ſuch will or codicil; every ſuch 
creditor, notwithſtanding ' ſuch charge, ſhall be admitted as a 
witneſs to the execution of ſuch will or codicil, within the in- 
tent of the ſaid aft. ſ. 2. 

Aud if any perſon hath atteſted the execution tay will or 
cadicil already made, or ſhall atteſt the execution of any will or 
codicil which ſhall be made on or before Fun. 24. 1752. to 
whon any legacy or bequeſt is or ſhall be thereby given, whether 
charged upon lands tenements vr hereditaments, or not 3 anfl 
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fuch perſon * he ſhall give his teſtimony concerning the ex- 

. of any ſuch will or codicil, Mall have been paid, or 

— ap or 2 or ſhall have refuſed to accept ſuch 
legacy or bequeſt, upon tender made theregf; ſuch þ * Hall 

be 22 as.a witneſs to the execution of ſuch wi 

— 2 Law a of the ſaid att, dee fuck 


* fe „in 45 of fuc fuch tender and refuſal as afore- 
17.1 ry — on ; hall be in no wiſe intitled to 17 legacy or 
but ſhall be far ever afterwards barred therefrom ; 
n in of of ſuch. 4 tance as aforeſaid, ſuch perſon 2 
retain to his aun uſe the legacy or begug 2 ſhall 
h jo. atisfied or accepted, notwit uch will or co- 
dicil ball afterwards « adjudeed or . to be void, 
for — 7 execution, or for any other cauſe or defett 


what 
2 in ue >. ach legatee as 5 reſaid, who hath atteſted 
the execution. of any will or codicil already made, or ſhall at- 
teft the execution of any will or codicil which ball be made on 
er befire the ſaid 24th day of June 1752, Hall have died in 
the life time of the 7E or Fg My ſhall have received 
or releaſed the legacy or begue ſo. given to him as afereſaid, 
and before OL. refuſed to recetve ſuch legacy or be- 

, on tender 2. thereof; ſuch Ratet Hall be deemed a 
5 witneſs is the execution 9 Lg uch will or codicil, within the 


intent of the ſaid att, natwith/landing ſuch ag or bequeſt. 


5 always, "that the credit of every ſuch witneſs, /o 

ng 22 Ham ſuch will or codicil, in any of ti 
7 k . : mentioned, and all circumſtances re- 
lating 1 22 to the conſideration and determin- 
ation of the court a the jury, before whom any ſuch witneſs 
Hall be examined, or his teſtimony or atteſtation made uſe of ; 
or of the court of equity, in which the teſtimony or atteſtation 
of any ſuch witneſs ball be made uſe of ; in like manner to all 


ought to be conſadered of and hack £7 . 6. 

Aud no perſon, ta >a any beneficial eftate intereſt gift or 
appointment all be given or made, which is hereby cnacted 
to be null and void as aforeſaid, or "who ſhall have refuſed to 
receive any by legacy or bequeſt, on tender made as a dreſaid, 
and who ſhall have been examined as a witneſs concerning the 


execution of ſuch will or cadicil, ſhall after he ſhall have — 


7 examined, demand or take poſſeſſion of}, or receive * profits 
or, benefit of or from any ſuch Mate tereſt gi point- 
, li. or made to him, in or by any Lab ws 2 
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dicil ; er demiand receive or accept amy ſuch legacy or bequeſt, or 
any ſatisfatFion or compenſe WY the ſame, in any manner 
or under any colour er pretence whatſaever, ſ. 7 = 
Provided, that nothing herein ſball exend to the caſe of any 
heir at law, er of any deviſee in a prior will or-codicil. of the 
ſame teflatar executed and atteſted according to the ſaid recited 
att, or any perſon claiming under them reſpettively, who has, 
been in quiet 1 ſpace of two: years next pres, 
| ceding the ſixth day of 1751, as to ſuch-lands tenements 
and hereditaments, wheresf be has been in quiet poſſeſſion as 
aforeſaid ; nor to any will or codicil, the validity or dus eme 
cution whereof hath been cunteſted in any ſuit in law or 
equity commenced by the heir of ſuch deviſer, ar "the deviſee in 
any ſuch prior will or — recovering the lands tene- 
ments or hereditaments mentioned to be deviſed in any will or 
codicil ſa contefled or any part thereof, or for obtaining any 
other judgment or decree relative thereto, on or before the fixth 
day of May 1751, and which has been already determined in 
favour of ſuch heir at law er deviſet in ſuch prior will or 
codicil, or. any perſon claiming under them reſpettively, or 
which is /till depending, and has been proſecuted with due di- 
ligence ; but the validity of every ſuch will or codicil, and the 
competency 4 witneſſes thereto, ſhall be adjudged and deter- 
| mined in the ſame manner, to all intents and purpoſes, as if 
this aft had never been made, 1. 8. | ; 
Provided nevertheleſs, that no poſſeſſion. of any heir at law 
er deviſee in ſuch prior will or codicil as aforeſaid, or of any 4 
per ſon ' claiming under them reſpettively, which is conſiſtent 
with, or may be warranted by or under any will or codicil at- 
tefted according to the true intent and meaning of this att, or 
where the eſtate deſcended or might have deſcended to ſuch heir 
at law, till a future or executory deviſe, by virtue 4 a will 
or codicil atteſted according to this act, ſhould or might take 
Nec, ſhall be deemed to be a poſſeſſion within the intent and 
meaning of the clauſe herein laſt before contained. ſ. 9. : 
. Afterwards, this matter came in conſideration again, in 
the caſe of J/yndbam and Chetwynd, M. 31 G. 2. Which 
was on an iſſue out of chancery, deviſavit vel non, to 
the validity of the will of one Mr Chetwynd — 
The jury found a ſpecial verdict, with regard to the at- 
teſtation of this will; wherein it was ſtated, that the 
teſtator died Mar, 17, 1750, leaving the will in queſtion, 
which was regularly atteſted by three ſubſcribing witneſ- 
ſes, Higden, Squire, and Baxter; that the teſtator was 
indebted about 18000l upon mortgage of his real eſtate, 
and left a perſonal eſtate to the amount of r3972 I, which 
Thus”, ws ; WAS 


7 


8 8 


' debited to Squire and Baxter, the other witneſſes, who 


Portunities of fraud and perjury,” than before the act; it 
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was greatly ſuperior to all his ſpecialty. and ſimple con- 
tract debts; that he charged his real eſtate with the pay- 
ment of his debts and legacies; that at the time of at- 
teſting this will, he was indebted to Higden the witneſs 

& was nl about 11 1, and at the time of 
death about 18 I, which had been paid off by the 
executor before the trial of the iſſue; that he was in- 


were two "attorneys in partnerſhip, about 280 J, at the 
time of atteſtation, Which alſo (except a ſmall miſtake in 
miſcaſting) was out-ſet or diſcharged before "the day of 
trial. If theſe were three credible witneſſes within the 
ſtatute of frauds, the jury found the deviſe to be ſuffi - 
cient ; otherwiſe inſufficient. qv 

It was argued by ſerjeant Prime for the plaintiff; firſt, 
That the facts, as ſtated, did not make them intereſted 
witneſſes; ſeeondly, That ſuppoſing them to have been 
intereſted, yet the intercſt was removed before the time 
of trial. As to the firſt: They are no legatees, and de- 
rive nothing from the gift or bounty of the teftator ; they 
were juſtly intitted to payment of their debts, tho“ no 
will had ever been made; the perſonal aſſets were the 
proper fund for them to reſort to, and that is ſuffieient to 
pay their demands; fo that they are not intereſted in the 
charge on the real eſtate. As to the ſecond point: They 
were competent witneſſes at the time of examination, 
their debts being then diſcharged. The word credible in 
the ſtatute is an ambiguous expreſſion, and capable of 
many ſenſes; but there ſeems to be a parliamentary ex · 
poſition thereof in the ſtatute of 4 & 5 An. c. 16. / 14. 
whereby three witneſſes are required to authenticate a 
nuncupative will; and it is 'deefared, that ſuch as are 
witneſſes in trials at common law, ſhall be deemed 
witneſſes" to eſtabliſh a nuncupative will. Now 
allowing the fame expoſition to take place in the ſtatute 
of frauds ; then, as theſe witneffes would be unexcep - 
tionable on-a trial at law in reſpect of intereſt, ſo they 
are competent (and therefore credible) witneſſes to the 
preſent deviſe.” And in this, and the former argument, 
there were cited divers caſes to this purpoſe, e. 

On theother ſide, Mr Norton argued for the defendant ; 
that at the time of the att2fation the witneſſes were in- 
tereſted, and therefore incompetent ; and that this, and 
not the time of examination, is the proper time of in- 
ſpecting their credibility z ele it would open greater op- 
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would be ſettinig up witneſſes to hire; and would put the 


validity of the will in the power of the witneſſes, by re- 
lealing or not releafing their intereſt, If a witneſs is 
unexceptionable at the time of atteſtation, and afterwards 
becomes infamous or inſane; - the will is nevertheleſs a 
good will: which proves that his condition at the time of 
atteſtation is alone to be-regarded. And to this purpoſe 


were Cited alſo divers caſes ; and it was obſerved, - that 
moſt of the caſes cited on the other fide were prior to the 


ſtatute of frauds. He inſiſted, that the word credible 
means ſomething more than competent + the law required 
competency” before; and it is not to be imagined, that 
the learned compiler of this ſtatute (lord Hale) would 
put in a word, which at beſt was ſuperfluous : That in 
the ſtatute of the 13 C. 2. againſt deerſtealing, and in all 
the game laws, the expteſſion of credible witneſs is uſed, 
which bath always been underſtood to mean more than 
competent, and to give the juſtices a diſcretion whether 
they will con vit upon ſuch teſtimony or not, tho” the 
witneſs was in law ſtrictly admiffible. - And he inſiſted 
on two caſes, as ditectly in point; viz. Hilkard and Fen- 
wings, 1 L. Raym. 505, And Auſiy and Deowſing, 19 G. a. 
On the argument, lord Mansfield expreſſed his doubts 
of that generally received opinion, that lord Hale drew 
the ſtatute of frauds, 29 C. 2. he having died in 1676, 
in the 28 C. 2. and obſerved alſo, that the ſtatute of the 
40 5 An, was enacted to check the extravagant notions 
of ſome civilians, by which they excluded from bei 
witneſſes the children and family of the teſtator, as — 
as of the legatee; ariſing from a fiction in the Roman law, 
by which teſtaments are tranſacted in the form of à ſale 
between the deviſor and the deviſee, to which none of 
either family were allowed to be witneſſes. 5 
Afterwards in the ſame term, lord Mansfield delivered 
the opinion of the court. In this caſe the real eſtate is 
only charged with payment of debts, as an auxiliary fund 
to the perſonalty ; which ſtands in need of no afliftance, 
being it ſelf much greater than the debts: and at the time 
of trial, the three witneſſes were not creditors to either 
the real or perſonal eſtate, but were ſo at the time of at- 
teſtation. And herein the queſtion is, whether this be a 
r to the ſtatute of frauds. This 
is a doubt which ſprang out of the ral queſtion in 
Anſ/ly and Dewfing, whether a benefit Sa witgals ariſing 
from a will ſhall annul his teſtimony, tho' at or after tlie 
eſtator's death he becomes totally diſintereſted. The 
T. ſolution 
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ſolution of this queſtion depends upon general principles, 
not upon the words of the ſtatute. The ſtatute declares 
no incapacity, lays down no legal conditions for admit- 
ting witneſſes. The word credible is no term af art; it 
has only one ſignification, and that univerſally received: 


. it is never uſed as ſynonymous to legal competency : it 


preſuppoſes evidence to have been already given. The 
conſideration of competent, is previous to that of cre- 
dible; and in the ſtatutes which have been mentioned at 
the bar, the expreſſion ſo frequently uſed of credible wit- 

is never conſtrued to mean competent. To 
make the validity of a will depend upon the credibility of 
the witneſſes, would be abſurd ;- ſince the teſtator could 
never ſorſee what credit might hereafter be given to 
them. It is true, that in Butler and Baker's caſe, 3 Co. 
36. the third caution there given is, to call credible wit- 
neſſes: But that is only a looſe and caſual {expreſſion ; 
tho' perhaps the penner of this ſtatute might take his hint 
from thence. I cannot conceive ( for the reaſons I for- 
merly mentioned) that this ſtatute was drawn by lord 
| Hale, any further than perhaps by leaving ſome looſe 
notes, which were afterwards unſkilfully. digeſted. I 
therefore think, that the epithet credble, in this ſtatute is 
uſed as a word of courſe, but is unfortunately miſapplied : 
if it ſigniſies competent, that is implied in the, word 
witheſs alone; if it ſignifies any thing more than compe- 
tent, it is (as was before obſerved) abſurd, Perpetual 


doubts have ariſen upon every clauſe of this ſtatute, not 


only among the unlearned, for whom it ought to have 
been calculated; but even amongſt the learned alſo. In 


a ſtatute fo inaccurate, I therefore think the word credible 


might accidentally ſlip in, and ought not to be attended 
to as if it carried any ſpecial legal meaning. I ſhall 
therefore conſider "the ſtatute, as only requiring the at- 
teſtation of three ſubſcribing” witneiles, that is, legal com- 


petent witneſſes ; and cannot but obſerve, that the ne- 


ceflity of having ſubſcribing witneſſes to any inſtrument 


never exiſted before in this country. The ſtatute deter- 
mines no point of time for the competence of witneſſes; 


and as I think that competence is not confined to the 
time of atteſtation, ſo I think that the incompetence of 
witneſles at the time of examination could never be in- 
tended. for a queſtion by the legiſlature, fince however 


competent at the time of atteſting, they may become in- 


ſane or infamous before the time of examination. 2 
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The competence of witneſſes to wills, muſt therefore 
depend upon the general rules of competence for all other 
witneſſes. I will therefore conſider, How this mat- 
ter of competent atteſtation would have ſtood upon gene- 
ral principles, ſuppoſing no judicial determination had 
deen given: Secondly, How the authority of judicial de- 
terminations ſtands; for if there are any in point, they 
are certainly proper to be adhered to: And, thirdly, How 
theſe two rules may be applied to the preſent caſe. 
Firſt, As to general principles: The power of devi 

ought to be favoured. It naturally follows the right 


queſt, and till about the reign of king Henry the ſecond, 
when it ceaſed by conſequence of feudal tenure, not from 
any expreſs prallibitzen, The doctrine of uſes revived 
this power; and the ſtatute of uſes again accidentally 
checked it. This occaſioned the ſtatute of wills to be 
ſoon after made; which received a great enlargement by 
the alteration of tenures in the reign of king Charles the 
ſecond, And this teſtamentary power over property is 
more.reaſonable in this kingdom, than ever it was among 
the Greeks and Romans ; fince by reaſon of primogeni- 
ture, and other excluſive rules of deſcent, the ſucceſhon 
ab inteſtato amongſt us is not ſo equal and univerſal as 
among thoſe people, The ſtatute of the 29 C. 2. was 
not meant to check this power, but only to guard inſt 
fraud. In theory it ſeemed a ſtrong guard: In practice it 
may be fome guard: But I believe more fair wills have 
been deſtroyed for want of obſerving its reſtrictions, than 
fraudulent wills obſtructed by its caution, In all m 
experience at the court of delegates (and I have heard the 
ſame from many learned civilians), I never knew a frau- 
dulent will which was not legally atteſted. Courts of 
juſtice ought therefore to lean rather againſt than in ſup- 
port of, any too rigid formalities, 
Suppoſe the ſubſcribing witneſſes honeſt, how little 
2 know? They 8 r the 8 3 
eed not be er z need not ſee the teſtator 
ſign ; 83 it o bs a will At the time 
this act was made, the law rejected no witneſs to prove 
a will, unleſs at the time of his examination his teſtimony 
tended to ſupport his own title, and inable himſelf to 
hold or recover an intereſt under it, In the eccleſiaſtical 
the probate is concluſive to every one as to eve 
part. If a legatee came to prove it, he intitled himſelf 
to his But if the legacy was contingent, and 
Vor. IV. G at 


property. It ſubſiſted in this kingdom before the con- | 
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at the teſtator's' death could not take effect; if he had 
| the fame or a greater intereſt, tho“ the will ſhould be ſer 
aſide; he was a witnefs: a releaſe, payment, or tender, 
made him a witneſs. In the courts of common law, 
where the witnefs' had a charge upon land deviſed to an- 
other, he was juſt in the caſe of a perſonal legatee, If 
le had as great an intereſt the other way; if his intereſt 
at the teftator's death could never take effect; if there 
was a releaſe, and I will add, as by neceſſary conſe- 
quence,” if chere was payment or tender; be was 2 
witneſs, Nice objections, of a remote intereſt, which 
could not de pad or releaſed, tho' they held in other 
caſes, were not allowed. to difqualify a- witneſs in the 
2 of a will: As pariſhioners might prove a deviſe to 
he uſe of che poor of the pariſh for ever. 2 Sid. 109. 
Inteteſt in a witnels is certainly an objection to his com- 
peteticy : This arifes from a preſumption of biaſs: It is 
110. po! oy OREN if a particular age was required 
and wanting ih a Witnefs: It is onhy prefumptive ; and 
preſumptions only Raid! until the contrary is made. appa- 
rent: If the biafs be taken off, the objection crates, | 
There is no prefumption of biaſs in a Witneſs, who at the 
time of ſigning probably knew not the contents of the 
teftatot's will, and after his death is diſcharged from, or 
Nas rendunted all intereſt ariſing from” thence. Nothing 
can be more-reaſonable, than to allow this objection of 
inteteſt to be purged? by matter ſubſequent to the atteſta- 
tion, and previsut to the trial, if it were only for the 
ben of thin petſons. Shall tokensvf kindnefsto friends, 
ſervants, or the like, who may be 'unwatily called in ay 
witneſſes, vitiate a folemn and well-weighed difpoſition 
of a' man's eſtate; When by payment or feleaſe this m- 
tereſt may be at once removed ! This ſeems the more 
unteaſonable, ſince there ate methods by Which legatees 
may, by circuity be witneſs to à "deviſe in their own. 
favour, Withoit” eicher payment or releaſe: If land be 
once charged with legacies by 4 well atteſted will; lega- 
cies may be given by an unatteſted codicil to the witneſ- 
As to the judicial authorities: In all caſes of teſtimony 
it hath often been determined, chat z releaſe takes off all 
5 th point af intereſt. And therefore give cre- 
nit to the dictum of judge Powis, in Finer,” Tit. Evi- 
dence. F. ſect. 53. not on the authority of the reporter, 
ut becauſe Tf is conſonant to the known practice of Weſts 
ninſter-hall” in other caſes; viz. Thar it had been ſ6- 
a — If Jenny 
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lemnly agreed by the judges, that where a perſon had 
a urcA given, — 404 releaſe it, he was a good wit- 
neſs to prove the will. The caſe of Hi and 
Jennings (of which, Carthew's is the beſt report, he ha- 
ving been council in the cauſe) in ſubſtance is mueh the 
ſame as that of Anflty and Doing. In this laſt caſe, the 
wife of one of the witneſſes had an annuity charged on 
the lands deviſed ; no releaſe was had ; no payment, no 
tender, could be made; and ac huſband and wife are con- 
ſidered as one perſon, this was material objection to his 
teſtimony; and it Was upon the particular cireumftances 
of that caſe, and not upon àny general doctrine, that the 
judgment in chat caſe was founded, as Mr juſtice Denifon 
ſoon after aſſured me. It is true; the lord chief juſtice Lee, 
in delivering his opinfon, went into the general point, and 
argued as if the credit of a witneſs could not be purged 
or Varied by any act ſubſequent to the atteſtation; which 
he grounded on a maxim of the Roman law, 'cenfitionem 
teſtium tnſpicers dabemus e lempore rum ſionarent + But this 
was not ſufficiently conſidered; as will appear from a ſhort 
view of the Roman teſtaments, which originally could 
only be made as a legiſlative act in procinctu, or in comitits 
calatis j but after the law of the twelve tables, which 
gave the power of private teſtaments, teſtamentary matters 
were uſually tranſacted per æt et libram, under the fiction 
and in the form of a ſale or contract before the teſtator 
and the legatees. Theſe ſymbols were uſed before the 
introduction of written inſtruments; and to this fymboli- 

Cale ſale five, and afterwards to the written inſtrument 
ſever witneſſes were required, who muſt be citizens, free- 
men; adults, and attended with other qualifications. This 
poſitive capacity was the condition of the witneſſes refer- 
ted to in the Reman law; which was' requiſite to'be in 
them at the time of their atteſtation or ſigning, and not 
aftetwards ; in Hke manner as where a ſurrender muſt be 
malle into the hands of two dopyhold'tenants, it will not 
be good if madg into che hands of, a ſtranger, tho' hie 
Mould afterwards become à copyholder. The intereſt of 
the witneſſes us not in the ' plation of the law; 


fi bolical fale Hall ceaſed, as were älſo reſuf truſts 
and legatees, Tbe conſequence of this luke er 1220 
chief ſuſtiee Lee was; that no creditots or legatees, if 
the eſtate was charged to pay them, could at any rate 
be good Witneſſes. And yet when lord Ayleſbury 
died in February 1746, leaving a new made will, wit- 
5 G 2 neſſed 


for Reirs were admitted as Tubferibing witneſſes after the 
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neſſed by three ſervants, to all of whom he had leſt 
legacies charged on lands, which they releaſed before 
examination, and it appearing that by a former will 
dated in 1744, and witneſled by other perſons, he had 
left the ſame legacies, the lord chancellor in 1748 held 
them to be good witneſſes to the ſecond will, for 
it was indifferent to them which will ſhould ſtand good, 


and beſides they had releaſed. And in the caſe of Baugh 


and Holloway, 1 P. Will. 557. Lord Raymond lays down 
the ſame general dectrine that I would now eſtabliſh ; and 
alſo another point, which agrees with my opinion, that 
an intereſted witneſs may prove a deviſe to another, tho 
not to himſelf, In all judicial determinations, deviſes 
have been conſidered, not in the nature of wills by the 
Roman law, but as diſpoſitions and canveyances of real 


eſtates; whence it is, that by ſuch diſpoſition of all 


one's eſtate, lands that are purchaſed ſubſequent there- 
to will not paſs: Therefore the intereſt of witneſſes; 
to deviſes ſhould be governed by the ſame rules, as in 
all other written diſpoſitions of real eſtates, As to the no- 
tion ſtarted in the argument of Anfley and Dotuſing, of 
four deviſee witneſles dividing an eſtate among them. 
ſelves, by reciprocally atteſting for each other; this 
might as well be effected by four diſtinct deviſes ſe- 
parately atteſted by three of them in rotation : But in 
either caſe, the very contrivance would appear ſo frau · 
dulent, as alone to be ſufficient to ſet it aſide, 

With reſpect to the preſent caſe on its own particular 
circumſtances : — Theſe witneſſes are in the nature of 
legatees ; not ſeveral deviſees. The preſumption of in- 


tereſt at the time of atteſtation, is taken off at the 


death, by the principal funds being more than ſuffici- 
ent: It is taken off before the trial, by the debts 


being paid. But the benefit, at the time of atteſtation, W 
was nothing. It doth not appear the principal funds 


then were deficient. The legacy is a bare poflibility, 


upon a contingency, which contingency never happened, 
But I will 


wanted and claimed the benefit of it. Every ho 


man ſhould make that charge in his will. He who 


omits it, is ſaid to fin in his grave. Fraud cannot be 


preſumed, from ces clauſe which it would be ini- 


quitous not to put in. No man would refort to wicked 
and fraudulent practices, to get his debt charged upon 


land by the will of his debtor. If he ſuſpected the 


debtor's 


farther ; I think a charge to pay debts | 
ought not to incapacitate ſubſcribing witneſſes, altho' — 5 
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debtor's circumſtances, he would not ſtay till his death, 
or truſt to a revocable ſecurity, The preſumption of 
fraud in this caſe would be againſt juſtice and truth ; 
and the public inconvenience ſo great, that hardly awill 
could ſtand. This charge ought to be in every will. 
The perſons attending upon a dying teſtator, and there- 
fore moſt common witneſſes, are generally in ſome de- 
gree creditors ; ſuch as ſervants, parſon, attorney, and 
apothecary : and the diſallowing ſuch perſons to be 
witneſſes cannot anſwer any ends of public utility. 
Upon the whole, we are all of opinion, "That this will 
is duly atteſted by three witneſſes. 

Afterwards, in the caſe of Hindſon and Kerſey, E. 5 
G. 3. a ſpecial caſe was reſerved from Appleby aſſizes 


John Knott, being ſeized of a meſſuage and other te- 
nements, at Mauls Meburn in the county of Weſt- 
morland, by his will bearing date Auguſt 16, 1734, 
(which was before the mortmain act of 9 G. 2. and 
therefore that was out of the queſtion) deviſes his meſ- 
ſuage and lands in the will partieularly mentioned (after 
the death of his wife,) to — White, Chriſtopher Moſs, 
Henry Holme, William Dent, Robert Burra, and Wil- 
liam Burra, in truſt, that they and their ſucceſſors for 
ever diſpoſe of the rents and profits to poor orphans, 
aged, and impotent people within the townſhip of Mauls 


apprentices, Other lands and tenements there he de- 
viſed to hs wife for life, remainder to Anne Gibſon for 
life, remainder to Mary Brown for life, remainder to 
Anne Hebſon in fee. Anne Gibſon (after the wife's 
death) entred as deviſee on that part devifed to her ; and 
the heirs at law brought an ejectment, alledging that 
the will was not duly atteſted according to the ſtatute 
of frauds, The witneſſes were two of the ſaid truſ- 
tees Henry Holme and Robert Burra, and the third 
John Mitchell ; all of whom, at the time of the at- 
teſtation, and at the death of the teſtator, and long 
after, were reſpectively ſeized of meſſuages and tene- 
ments in the ſaid townſhip of Mauls Meburn, and were 
aſſeſſed to and paid the poor tax there, But before the 
time of trial, the ſaid Henry Holme and Robert Burra 
releaſed all their intereſt under the will to the other 
truſtees, and they and alſo John Mitchell conveyed away 
their reſpective meſſuages and tenements within the ſaid 


tawnſhip. The queſtion was, whether under theſe cir- 
cumſtances, 


before Mr. juſtice Bathurſt in 1760, which was thus: 


eburn, and put out the children of ſuch poor people 
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cumſtances, the ſaid writing purporting to be the will 
of the ſaid John Knott was ſufficient and effectual to 
paſs the aforeſaid lands and tenements to the ſaid Anne 
Gibſon ? —Upon the hearing of this cauſe in the court 
of common pleas, the three puiſne judges delivered their 
opinion in favour of the will; and the lord chief juſtice 
Pratt (afterwards lord Camden) declared his opinion 
againſt it, and argued to the following effect: Two 
queſtions ariſe out of this will; firſt, whether it is 
executed according to the ſtatute of frauds ; and, ſecondly, 
If not, whether the objection to it is cured by the late 
act. In handling this lubject, I ſhall be obliged to differ 
from the opinion of the court of king's bench deliver- 
ed by lord Mansfield in the caſe of Wyndham aud 
Chetwynd; or rather (for ſo I wiſh to put it) I ſhall 
agree with the judgment of the ſame court delivered by 
lord chief juſtice hs in the caſe of Anſtey and Dow- 
ſing. For as both the opinions are juſtified by au- 
thorities of equal weight, a man may take either fide 
without hazarding his reputation, The caſe of Wynd- 
ham and Chetwynd ſuppoſes that the word credible in the 
act is only a word of courſe, and ought not to be at- 
tended to as conveying any ſpecial legal meaning ; and 
that the other word witneſs is to be expounded by 
common law analogy, From whence this rule was 
taken, that as at common law no man was allowed to 
be a witneſs to prove an intereſt for himſelf ; ſo ſince the 
ſtatute, no man ſhall by his own ſubſcription take an in- 
tereſt which he could not prove at the time by his own 
examination: And from the rule thus framed. it was con- 
cluded, not only that a releaſe or payment will re-eſtabliſh 
the witneſs, if his incompetency really ſtands in the way; 
but further, that ſuch a witneſs may even without a releaſe 
be competent enough to proye the will for every perſon 
except himſelf, | 

In oppoſition to this reaſoning I propoſe to maintain, 
that this credibility, which I ſhall proye to be competen- 
cy, is a neceſſary and ſubſtantial qualification of the 
witneſs, at the time of atteſtation, that if the witneſs is 
incompetent. at that time, he cannot purge himſelf after. 
wards, either by releaſe or payment, ſo as to ſet up the 


will; and that he cannot be a witneſs in that caſe to eſta- 


bliſh any, part of the will, but that the whole is void for 
ever, As my brothers differ with me upon the ſecond queſ- 
tion, by holding that the witneſſes are competent by the 
rule of law, I might, if I thought it fitting, leave all the 
other points undiſcuſſed, as not abſolutely neceſſary to the 
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deciſion of this caſe. And I ſhould have been glad for ſeve- 
ral reaſons to have done it, if other reaſons more weighty 
with me had not determined me the other way. One is, 
that as the whole argument is connected by a chain, thoſe 


arts whereon I am bound to ſpeak could not be fo clearly 


illuſtrated, if the others were omitted ; for they all throw 
light upon each other, and the former are proper and 
material introductions to the latter. Another reaſon is, 
that as the fame caſe may again exiſt, and even this caſe 
may yet come before another court ; and likewiſe, as no 
caſes of the like kind, in my opinion, are cured by the 
late act; but that future wills, as well as | thoſe 
that are paſt, under ſuch like atteſtations, muſt occaſion 


the ſame queſtions, when they happen to be conteſted : . 


I think my ſelf bound in duty to declare my diſſent to 
the laſt opinion of lord Mansfietd, and do my beſt endea- 
vours to reſtore that of lord chief juſtice Lee, which has 
been ſo conſiderably ſhaken, I may ſay overturned ; becauſe 
the laſt opinion, it it is acquieſced under, almoſt always 
governs, and becomes the leading caſe. I am very ſenſi- 
ble at the ſame time, that I am deſtroying an honeſt will, 
upon a nominal objection; for the intereſt here, which T 
muſt treat as a ſerious incapacity, is too flight even to 
diſparage the witneſſes credit, if he could be ſworn; 
and yet I muſt adjudge him, upon this objection, to be 
a perſon ſo deſtitute of all credit, that he is not fit even 
to be examined: But as it is not my buſineſs to decide 
caſes by my own rule of juſtice, but to declare the law 
as I find it laid down; if the ſtatute of ' frauds has 
injoined this determination, it is not my opinion, but the 
judgment of the legiſlature, As I am fatished, however, 
that this will was fairly executed ; I am very glad my 
brothers, by differing from me, have enabled me to give 
judgment in favour, of it, againſt my on opinion, Be- 
fore I proceed, I deſire it may be underſtood, that I do 
by no means deny the authority of the judgment in 
I/yndham and Chetwynd ; for that caſe was not determined 
only upon the general principles, which Tam obliged in 
this argument to deny, but upon its own general as well 
as particular circumſtances, none of which can be applied 
to the caſe of a mere legatee witneſs. The firſt general 


inquiry then being this, Who are thoſe witneſtes which 


are deſcribed in the act by the word credible? I anſwer, 
in one word, they are cainpetent witneſſes and no other. 
And when it is further aſked, At what time mu the 
witneſſes be indued with this qualification? I fay, chat 
they muſt be cloathed with it at the time of atteſtation. 
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And here I muſt premiſe one obſervation, That there iz 
a great difference between the method of proving a fact 
in a court or juſtice, and the atteſtation of that fact at 
the time it happens. Theſe two things I ſuſpe& have 
been confounded, Whereas it ought always to be re. 
membred, that the great inquiry upon this queſtion is, 
how the will ought to be atteſted, and not how it ought 
to be proved, The new thing introduced by the ſtatute 
is the atteſtation; the method of proving thus atteſtation 
ſtands as it did upon the old common law principles, 
Thus, for inſtance, one witneſs is ſufficient to prove 
what all the three have atteſted ; and tho' that witneſs 
muſt be a ſubſcriber, yet that is owing to the general 
common law rule, that where a witneſs hath ſubſcribed 
an inftrument, he muſt be always produced, becauſe it 
is the beſt evidence, This we ſee in common experi- 
ence ; for after the firſt witneſs has been examined, the 
will is always read. The ſtatute ſays, the will muſt be 
executed before three credible 2 If it be aſked, 
whether the quality of credibility is requiſite in the 
witneſs at the time of atteftation ? I anſwer, Nothing 
can be more clear upon the words, if credibility means 
any thing; for what is the clauſe, but a deſcription of 
thoſe ſolemnities that are to attend the execution? among 
which the preſence of credible witneſſes is made neceſſary. 
It is admitted, that if any other deſcription had 2 
ded to the witneſſes, that muſt have belonged to them 
at the time; as if three Engliſhmen, or three full aged 
prom had been required, theſe adjuncts would have 

en neceſlary at the time; and if ſo, I ſee not by what 
rule of conſtruction one epithet or adjun& can be diſ- 


tinguiſhed from another. Nay if the word credible be 


expunged ; and the word witneſs, as it is admited, doth 
of it ſelf alone include competent ; ſtill, competency muſt 
be eſſential to the witneſs at the time of execution: and 
a competent witneſs in the eye of the law is a witneſs 
that is not infamous ner intereſted, So that take it which 
way we will, an intereſted witneſs cannot be the witneſs 
the law intends to be preſent at the execution. And 
that the ſtatute had a main view to the quality of the 
witneſſes, will appear from this conſideration z namely, 
that a will is the only inſtrument in it required to be 
atteſted by ſubſcribing witneſſes at the time of execu- 
tion. It was enough for leaſes and all other conveyances, 
marriage agreements, declarations, and affignments of 
truſt, to be in writing: Theſe were all ——— 
ea 
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health, and protected by valuable conſiderations and 
antecedent treaties; the power of a court of equity was 
fully ſufficient to meet with every fraud that could be 
pradtiſed in theſe caſes, after the contract was reduced 
into writing. But a will was a voluntary diſpoſition, 
executed ſuddenly in the laſt ſickneſs, oftentimes almoſt 
in the article of death. And the only queſtion that can 
be aſked in this caſe is, Was the teſtator in his ſenſes 
when he made it? and conſequently, the time of execution 
is the critical minute that requires guard and protection. 
Here you ſee the reaſon why witneſſes are called in ſo 
emphatically. What fraud are they to prevent ? Even 
that fraud ſo commonly practiſed upon dying men, whoſe 
hands have ſurvived their heads ; who have ſtill ſtrength 
enough to write a name, or make a mark, tho' the 
capacity of diſpoſing is dead, What is the condition of 
ſuch an object, in the power of a few who are ſuffered to 
attend him, wheedled or teiſzed into ſubmiſſion for the 
ſake of a little eaſe ? put to the laborious taſk of recol- 
lecting the full eſtate of all his affairs, and to weigh the 
juſt merits and demerits of thoſe who belong to him, 
bo remembring all, and forgetting none. Such an act 
to be done at ſuch a time is ſo pregnant with ſuſpicion, 
that a formal declaration of the teſtator's ſound and diſpo- 
ſing mind and memory, tho he is weak in body, is grown 
to be a common introductory clauſe to almoſt every teſ- 


tament. Who then ſhall ſecure the teſtator in this impor- 


tant moment from impoſition ? Who ſhall protect the heir 
at law, and give the world a ſatisfactory evidence that 
he was ſane ? The ſtatute ſays, three credible witneſſes. 
What is their employment ? I ſay, to inſpect and judge 
of the teſtator's ſanity before they atteſt, If he is not 
capable, the witneſſes ought to remonſtrate and refuſe their 
atteſtation. In all other caſes the witneſſes are paſſive, 
here they are active, and in truth the principal parties 
to the tranſaction, the teſtator is intruſted to their care. 
Sanity is the great fact the witneſs is to ſpeak to, when 
he comes to prove the atteſtation ; and that is the true 
reaſon why a will can never be proved as an exibit viva 
voce in chancery, tho* a deed may; for there muſt be 


liberty to croſs examine to this fact of ſanity. From the 


ſame conſideration it is become the invariable practice 
of that court, never to eſtabliſh a will unleſs all the wit- 
neſſes are examined; becauſe the heir has a right to 
we of ſanity from every one of them whom the ftatute 
as placed about his anceſtor, And yet this duty of the 
witneſs, 
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witneſs, this ſolemn trial of the teſtator's ſanity, hath 
been called a matter of form, and of no uſe to prevent 
frauds. I am of a very contrary opinion. That many 
fraudulent wills have been made ſince the ſtatute, and 
all formally executed, I have no doubt; and I am afraid 
theſe frauds will continue to the end of time ; for, what 
law can totally extinguiſh wickedneſs and reform man- 
kind? But if a law is to be ſlighted, becauſe it doth not 
intirely eradicate the miſchief it was made to prevent, no 
law whatcver can eſcape cenſure. Many bad wills have 
been made; but, who can tell me how many have bcen pre- 
vented ? The deſign of the ſtatute was, to prevent wills that 
ought not to be made, and always operates ſilently by in- 
teſtacy. I have no doubt but that a thouſaud eFati.s have 
been ſaved by this excellent proviſion. It is called a guard 
in theory only; whereas almoſt every delirious pate tic, 
that is ſuffered to die inteſtate, is preſerved by this law, 
and gives teſtimony of its utility, But if you once treat 
this part of the ſolemnity as a form, and call the deviſces 
and legatees into the ſick man's chainber ; the whole 
ceremony will then, 1 admit, become a mere form: nay 
it will be worſe, it will be a ſnare to the teſtator ; and 
inſtead of being a prevention, it will be a protection of 
fraud. I will cloſe this reaſoning with the words of the 
court in the caſe of Lea and Libb, as reported in Carth, 
. Tis true, the intent of the ſtatute was to prevent 
fraud; but tho* no ſuſpicion of fraud appears in this 
& caſe, yet the ſtatute hath preſcribed a certain method, 
* which every one ought to purſue to prevent fraud.“ 
And if this is the true language of the ſtatute of frauds, 
the conſequence is undeniable, that the incompetency 
can never be purged, and that the whole will is void for 
ever. | 
This being the criterion of credibility, I proceed to con- 
ſider, how far the witneſſes to this will are affected by it, 
The caſe is this: The teſtator deviſeth certain lands to 
truſtees, to be applicd to the uſe of ſuch poor, as by reaſon 
of infancy, impotence, or old age, are unable to work, and 
to place out apprentices the children of ſuch poor, The 
three witneſſes who atteſted the will, are ſeiſed of lands 
in fee within the pariſh at the time of atteſtation, The 
objection is, that theſe witneſſes cannot be admitted to 
prove the will in court, while they remain ſo ſeiſed, be- 


cauſe by the eſtabliſhment of the will they will derive an 


intereſt to themſelyes in reſpec} of thoſe lands, Their ” 
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tereſt is this, that as the poor rate muſt be reduced in 
proportion to the value of this benefaction, their eſtates 
will become rate free for ſo much for ever. And altho' 
the deviſe at the time of the teſtator's death was future, 
and did not take effect till ſome years after; yet it was 
a preſent benefit to the owner of thoſe lands, and made 
them immediately more valuable, in conſideration of this 
future eaſement. It is objected, that the intereſt claimed 
under the will is nothing; that it is nothing in preſent ; 
that it is contingent in future; and that at moft it is 
extremely minute. Tis true, it is not given to the 
pariſhioners ; but it is an intereſt derived to the pariſhi- 
oners in conſequence of the will : which is the common 
caſe of penalties given to the poor; they gain if the will 
is eſtabliſhed, they loſe if it is ſet aſide, I do admit 
alſo, it is no eaſement in preſent ; but in reſpect of future 
eaſement, it is even now a preſent and laſting beneſit; 
and in truth all future intereſts, whether certain or con- 
tingent, whether now or hereafter to be enjoyed, are pre- 
ſent benefits, have a price and are ſaleable. The court 
of chancery therefore hath very ſenſibly pronounced poſ- 
ſibilities to be veſted intereſts, and made them tranſmiſ- 
fible. A fee expectant upon a thouſand years term has 
been ſold for money. Let me put the caſe of an exe- 
cutory deviſe of an eftate of 10,0001 a year, and the 


life before it in a deep conſumption (I am intitled to put 


the ſtrongeſt caſe I pleaſe), could this deviſee be a com- 


petent witneſs to prove the will? The anſwer muſt be, he 


could not, Tell me then what chances are valuable 
and what not. Till this line is drawn, I muſt inſiſt that 
all chances are valuable. As to the objection that the 
intereſt is minute, and that a ſmall intereſt, as in Town- 


ſhend's caſe, ought not to diſqualify witneſſes : I do con- 


ceive, that however that point might have been litigated 
formerly, yet now the law is ho ſettled, and the wit- 
neſs muſt be rejected, if he has any intereſt, be it ever 


ſo ſmall, The point was diſputed for above twenty 
years, in the caſe of toll or cuſtom claimed by the city 


of London, __ importation, called by the name of wa- 


ter bail he queſtion was, whether freemen might 
be witneſſes? Nothing can be more minute than ſuch 
an intereſt ; and yet after many opinions pro and can, it 
was finally ſettled that they were not witneſſes. True 
it is, that the. intereſt of witneſſes in ſome caſes is 

drawn 
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drawn ſo fine, that it is ſcarce perceptible ; and yet that 
2 intilla, thall be as powerful to exclude 
gro 


witneſs, as moſt ſubſtantial proof. The tru 
und whereof is this; that as no poſitive law is able 
to deſine, the quantity of intereſt that ſhall have no in- 
fluence-upon the minds of men, it is better ta leave the 
rule inflexible than permit it to be bent by the diforetion 
of the judge. [ And therefore to diveſt a wit 
neſs of all kind of intereſt in time to come, the late 28 
hath taken the moſt effectual method, by making bis 
legacy totally _ In the preſent caſe, * parties, to 
avoid any further litigation, came to an agreement and 
divided 4. eſtate amongſt them.] 11 

In the caſe of Pendock and Maectender, H. 28 G. 1, 
On a ſpecial caſe reſerved at the affizes, the queſtion was, 
whether one of the witnefles to the will was a ſufficient 
witneſs within the ſtatute, who before the time of atteſts. 
tion had been indifted, tried, and convicted for ſteal. 
ing a ſheep, and was found guilty to the value of ten 
pence, and had judgment of whipping. After three ar- 
guments at the bar, the whole court of common pley 
were clearly of opinion that he was not a competent 
witneſs; and laid it down as a rule, that it is the crime 
that creates the infamy, and takes away a man's com- 
petency, and not the puniſhment for it; and it is abſurd 
and 3 ta ſay it is the puniſhment that creates the 
infamy, The pillory has been always looked upon u 
infamous, and to take away a man's competency as 2 
witneſs. But to ſhew the abſurdity of this notion; eppes 
a man is convicted on the ſtatute againſt deer-ſtealing, 
there is a penalty of 301 to be levied by diſtreſs, and if 
he has no diſtreſs, he is to be put in the pillory ; fo that 
i the pillory be infamous, the perſon convicted (accord- 
ing to this notion) will be ſo if he has not 30 J, but iſ 
he has 2301 he will not be infamous. Petit larceny is 


felony. And there is no caſe where a perſon convicted 


thereof was ever admitted to be a witneſs. 6 Hilſon, 
18. 

2: A written will of s and chattels is not altered 
as to this matter by the ſaid ſtatute, but continues 2s it 
was before. | 

Concerning which, it is ſaid in 3 Salk. 396. that by 
the canon law, and alſo by the common law, two wit 
neſſes are requidite to prove a will of goods, | 
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For one witneſs by the civil law, unto which the 
other laws are conformed in this matter, is as no witneſs 
at all. 1 P. Will. 13. | | 3 

So in the caſe of aites and Smith, M. 1696. Be- 
fore the delegates. Where there were only three wit- 
neſſes to the will, and two of them children of the re- 
ſiduary legatee; the will was ſet aſide, children (by reaſon 
of the affection and duty which they owe to their parents) 
not being allowed to be witneſſes by the civil law. But 
on a commiſſion of review being ſued out, the parties 
agreed, and the executor renounced. And the reporter 
makes a quæry, Whether if the will in queſtion ap 
to be written or ſo much as ſubſcribed by the teſtator's 
own hand, it would not have been good without any wit- 
neſſes at all. 1 P. V. 13. — 

And Swinburn ſays, if it be certain and undoubted, 
that the teſtament is written or ſubſcribed with the teſ- 
tator's own hand, in this caſe the teſtimony of witneſſes 
is not neceſſary ; but if it be doubtful, whether the teſta- 
ment were witten or ſubſcribed by the teſtator, in this 
caſe the teſtimony of witneſſes is neceſſary, to confirm the 
ſame to be the teſtator's own hand. Swin. 35% 

And altho' witneſſes to prove the will may be neceſſary, 
yet it doth not ſeem to be of abſolute neceſſity that 
the names of theſe witneſſes ſhould be by them ſub- 
ſcribed to the will, 

In the caſe of Limbery againſt Maſon and Hyde, T. 8 G. 
2. ſeveral caſes were cited wherein theſe ſtri& formalities 
were determined not to be requifite, As in the caſe of 
Wright and M althoe, H. 1710. There were three teſta- 
mentary ſchedules, whereof one was without date ; the 
ſecond was written [n witneſs, but there was no witneſs ; 
the third concluded abruptly : yet being written by the 
teſtator, they were declared to be his will 452. 

So in the caſe of Morlict and Pollet, 1711. Before the 
delegates, The teſtatrix ſent for a perſon to make her 
will ; gave him inſtructions for the ſame; when he had 
wrote it, he read it to her; ſhe approved it; declared it 
to be her laſt will; ſent for three witneſſes to ſee her exe- 
cute it; Signed and ſealed was written, but ſhe died before 
any other execution : yet it was held a good will, For 
tho? the firſt ſentence for it was reverſed upon an ap- 
peal, yet it was afterwards affirmed by the delegates. 
Comyn. 452. 

And by Gilbert chief baron: If a will be made of 
goods, and written in the party's own hand, without an 
LEA. 3 witne 
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| witneſs at all; it is allowed to be good, and the ſtatute 
doth not require any witneſſes to chattels only. Gil. _ 
260. 

In the caſe of Brown and Heath, 1721. A will of ; a 
real and perſonal eſtate was prepared in order to be ex- 
ecuted, tho there were ſeveral blanks in it, and the teſtator 
died before execution ; yet it was held a good will for the 
perſonal eſtate : and tho? more was intended to be done, 
yet it ſhall be good for what is done. 453. 

So in the caſe of Loveday and Claridge, 1730. The 
teſtator intending to make his will, pulled a paper out of 
his pocket, wrote down ſome things with ink, ſome with 
a pencil, and tho' it had no contluſion, but appeared to 
be a draught which he intended after to finiſh, for it 
was not ſigned, but had at the end a calculation of his ef- 
feas,: an account of his tea table, and an order to pay 2 
N e yet it was held to be a will. Comyn. 


42. 

8b in a caſe where the teſtator gave inſtructions to make 
his will of his real and perſonal eftate ; and when it was 
brought to him, he made ſeveral. alterations, and then 
wrote the whole over as altered with his own hand: this, 
being found in his ſtudy, tho' not ſigned or ſealed, was 
held a good will (as. to the perſonal eſtate), It is true, 
the firſt ſentence was, that he died inteſtate z but that was 
reverſed by the delegates. Comyn. 453. 

By the ſame ſtatute of the 29 2 2. e. 3. All decla- 
rations or creations of truſts or confidences, of any lands tene- 
ments or hereditaments, ſhall be manife/ted and proved by ſome 
writing figned ly the party who is by law Able to declare 
ſuch truſt, 1 2,9 wp writing ; or elſe they ſhall be 
utterly void, and of none effett. 1. 7. 

And all grants and aſſignments of any truſt or tonfidence, 
ſhall likewiſe'be in writing, ſigned by the party grauting or af- 
ſigning the ſame by ſuch — or deviſe.z or elſe fall be ut- 
terly void, and of none effett. 1. 9. 

4. A nuncupative teſtament is, when the teſtatgr with- | 
out any writing doth declare his will, before a ſufficient 
number of witneſſes. - Swin,' 58. | 

By the aforeſaid ſtatute, 29 C. 2. c. 3. NV nuncupative 
will ſhall be good, where the eſtate thereby bequeathed ſhall ex- 
ceed the walua of thirty pounds, that is not provid by the oaths 
of three witneſſes at the leaſt, that were preſent at the making 
thereof; nor unleſs it be proved, that the teſtator at the time of 
pronduncing the ſame did bid the per ſons preſent or ſome of them 


bear witheſs that ſuch was his will, or ta that effett ; nor _ 
ſuc 


mnt des ! 


ach nuncupative will were made in the time of the la fiekneſs 
7 the 22 and in the houſe "of his habitation or dwelling, 
or where he hath been 7 for the ſpace of ten days or more 
before the making of ſuch will, except where ſuch perſon was 
furprized or taken fick, being from his won home, amd died ns 
be he returned to the place of his dinelling. ſ. 19. MIA 
And after fix months paſſed after” the ſpeaking of the pretended 
teftamentary words, nb teſtimomy fhall be received io prove "any 
will nunzupative, except the ſend te/timony or the ſubſtance there. 
of, were committed to Writing within fir days after the malig 
of the aid will, ſ. 20. | W 
And ud letters teflumentary or probate of am nuntupative 
will. hall paſs the jeal of amy tourt, till fourteen days ak" the 
laſt after the dereaſe of the: teſiator be fully expired ; nor fþ 
any true will be at am time received to be proved, un 
proceſs bave firſt i ſuod to xall in the widow or next of kindred 
10 the decenſed, io the end they may conteſt the ſame i they 
pleaſe. (21, ; 


ded, that ntwithNlanding this act, any ſoldier being in 


attudl milirary ſervices of 'ouy mariner or ſcamum being at 725 5 


may diſpoſe ef his maveubles, wages, and perſonal ↄſtate, as he 
might have done before the making of this act. ſ. 3. 
And by -the 4 An. c. 16. Al ſuch witneſſes as are and 
aught 19 be. allowed to be geed witneſſes upon trials at law, by 
ihr laws a cuſtoms of this realm, ſhall be deemed good witneſ» 
fes to prove any nuncupatiue will, or any thing relating there- 
antoo h Dat ig 5: | 0 * 
By the eaths of three witnlit at the leaf] T. 1704. Philips 
aiT the pariſh 2750 e Babies by wil 
in ee | gave 200 I to the pariſh of St Clement Danes; 
and after, Prew the reader coming to pray with him, his 
wife put him in mind to give 2001 more towards the 
charges of building their church; at which, tho“ Dr. 
Shallmer was at firſt diſtutbed, yet afterwards he ſaid he 
would give it, and bid Prew take notice of it ; and the 
next day bid Prew remember of what he had ſaid to him 
the day before, and dies that day. Within three or four 
days after, the doctor's widow put down a memorandum 


: 
: 


in writing, of the ſaid laſt deviſe, and ſo did her maid. 


Prew died about a month after; and amongſt his pape rs 
was found a memorandum of his own writing, dated three 
weeks after the doctor's death, of what the doctor ſaid to 
him about the 200 l, and purporting that he had put it in 
writing the ſame day it was ſpoken; but that writing, 
which was mentioned to be made the ſame day it was 


fpoken, 
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, ., ſpoken, dadinat; appear ; and theſe wemeriddnt Ug e 
©, Sxpreſaly aster,. About a year” after bf 1 8 
„che pariſh to — — 
— memarandums and . | 
| as maid, they;decreed'i\th&©288 1:7 
2090 15 — — chancellor held it hot , Cauſe 
* {wax wo proved by — eee 9 7 
ini hallmer and her maid had made prob 
» andithe ſtatute in that branch req 9 8 1 only 
— be preſent, but that the proof ſhall © 
1111 Defters te amentary or probate 
M. 22 & 36: 2. Verlorn e — 
Kantor brought a bill to diſcoyer and, have an gccowitof 
» thi/inteſtate Weta: the deferidant pleaded,,thatthaJdup- 
Poſed inteſtate made a nuncupatiye will per- 
the plaintiff us adminiſtrator, 155 d tho 
here was ſuch a nuncupative will, et. — 
adle _— an adminiſtrator before * was proved e4 Chen. 
4 . £5 943} A du 
Codicil, a cfg "codiei!! intendment of . er alter, 
wherever it is added to a ceſtiment, teſtatet de 
thares that it ſhall be in force, in ſu ſeg ißt will 
ns to be void for pe of thoſe ſalemnities ce quiced 
by owe it ſhall be good a codici il, and be gbſqved 
Jamifrpter: It is Na wage executors cannoknegitn. 
larly be appointed in a codicil, but yet they, maybe dub: 
ſtieated according to the will of the, teltatgr, and the co 
dicib is ſtill " Swin, 14. 5 8 «ie 2182 2 
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the executors, the deere Was 
1 of three witneſſes. 1 Ar. Caf. Eg. Tt = 
- ſort executor, to whom he was NA Reals ; @9t1to 
explain, add, or ſubtra& ſomethi 25 the wall g cand 
A 31 C. 2. Bun caſe. 
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wife executrix and reſiduary le; atee ; le bia 
liſe dire; he by a Seen d 1 Ra % 42 all: 
which by will he had iven to hi $ Wi Ife, Al Sd 1 


— Was, whether this nuncupatiye FOG: my 
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notwith — F; the ſtatute before, =) 
judged'thatit'was; and as it wels 112 r 16, .tauth- 
as Me trad given to his Wife, _ 155 oh 8 — — 
writteh wilt, for there Was ho 1 the opezatien:. 

80 og wining Y 


_ of "it, being” ctermitied 'by che . bg If 


Althb'- no man can die with two 2 2644-4 becauſe 


the latter doth alway infringe the former ; yet a man may 
die with divers codicils, and the latter doth not hinder the 


former, ſo long as they be not contrary. Swin. 15. 17 


* — — —— — — gg, — — * 
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If ted teſtaments be found, and it doth” not appear 
which dens che former er latter, both teſtaments are vid :: 
but if two codicils be ſpund, and -it cannot be know - 
which vas firſt· or laſt; and one and the ſame thing is g 
ven to one petſon in one codicil, and to another perſon in 
another eodieil z the codicils are not void, but the per- 
ſons therein” named ought to divide the thing . 
them. Stein. 15. 8 . 

If codicils are regularly executed and atteſted, they os 12 
be proved as wills are. So if they are found erm — | 
the teſtator himſelf, they ought to he taken as 
will, and to be proved in common form by the tlie 
the adminiſtrator with the will annexed; and in ele 
oppoſition; hy witneſſes to the handwriting and finding 
And it Hath been-ufual to exhibit an affidavit of the 40 
writing and finding, before a probate or adminiſtration. 
paſſes Ven in common form. n lane 

But in "caſe of a real eſtate, a codicil cannot operate: 
42885 it be exequted e to the ſatute. * deer At. 

2 Tf | neee 

6. Dunatio cauſa norris, or a gift in prolpect of de = CF" 
is Where a man, moved with the conſideration of his mots Wortis. 

talityy doth give and deliver ſomething to another, to be 
his in caſe the giver die; but if he lives he is to have Tt 

agtih.”” Law of T. 179. Prec. Cha. 269. g 

In every ſuch gift there * be a aeg made by the 
patty in his laſt fickneſs ; and nothing can operate as luch i 
without having been delivered in the teſtator's life time, 
by him 'br his order. 3 P. Will. 357. e ne- 

A man by his will diſpoſed of perſonal eſtate ;* and 
afterwards \ by parol gave 1001 bill to one to deliver 
over to his nephew, if the teſtator ſhould die öf that“ 
ſiekneſs; And this gift was held good. Drury and Sith; 

I P. Will. 404. 1 ON got 

Sb where the huſband upon his death bed delivered to 
his wife # purſe of 100 guineas, bidding her apply it to 
— — U uſe than her own, 3 and Laon. 1 

441. * 

80 where the huband. upon his death bed drew a dil 
on his . r to pay his wife 100 J. for mourning. 
bid. 0:56 rd 

Mar. 17, 1744 ; Baih and Snelgrove, Mrs Baily; geing 
out of town in a bad ſtate of health, gave her maid'a 
bond executed to her by a third perſon ; ſaying, If I 
die, it is yours. She died inteſtate. The adminiſtrator 
brought a bill to have the bond delivered up. But by the 

Vor. IV. H lord 
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held it a good donation mortis cauſa, comparing it to the 
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lord chancellor Hardwicke : This is a ſufficient donatiz 
cauſa mortis to paſs the equitable intereſt of this bond 


upon the inteſtate's death. The queſtion in this caſewas, Wl ſent, 
whether the nature of the property was capable of being WW gant 
ſo given: His lordſhip held it might, as well as a ſpeci- gran 
fic chattel ; Tho' no legal property paſſed thereby, no- natic 


thing but the paper, a bond being evidence of a debt, 
and the intent being to give the debt not the paper, he 


property which paſſes by aſſignment of a bond, which 
paſſes nothing in point of law, and the aſſignee muſt 
make uſe of the other's name for recovering on it, 
He put the caſe, that if a chattel in poſſeſſion had 
been bought by the inteſtate, and a bill of fale made 
to a truſtee for her uſe; the property would have been 
in the truſtee, and the equitable intereſt in the cœſtuy que 
truſt, who if ſhe had given this chattel ſo circumſtanced 
to the defendant, it would have been good. 3 Att. 214. 
2 Vez. 432. | N 

But in the cafe of ard and Turner, July 20, 1752 
It was held by lord Hardwicke, that a delivery of re. 
ceipts for South ſea annuities was not ſufficient, (tho' 
there was ſtrong evidence of the intent ;) and that it 
could not be done without a transfer, or ſomething i 
amounting to that; and all the anxious proviſions of 
the ſtatute of frauds will ſignify nothing, if dona- 


tion of ſtock, attended only by delivery of the paper, 4 
is allowed. It might be ſupported to the extent of the 
any given value, and would leave theſe things under kin 
the greateſt degree of uncertainty, and amount to a repeal iſ tior 
of that uſeful law as to all this part of the property of f 
the ſubjects of this kingdom. Therefore notwithſtand- boy 
ing the ſtrong evidence of the intent, this gift of an- fou 
nuities is not ſufficiently made within the rules of the . the 
authorities. And conſidering how much of the perſonal reſſ 
eſtate of this kingdom is now veſted in ſtocks and funds, do 
his lordſhip ſaid he was of opinion not to carry it further. he 
2 Vezey, 431. eit] 
In the caſe of Smith and Caſen, 8 Dec. 1718, the maſter i yea 
of the rolls, where jewels were given by the teſtator by i Sw 
way of donatio cauſa mortis, doubted whether this was ci 
good againſt debts. And it ſeems not; they being given gu: 
in caſe of the donor's. death, and in nature of a legacy, fou 
which therefore would be fraudulent as againft creditors. | 
i P. Will. 106. pre 
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7. 13G. Thomſon and Baty. An executor libelled in 
the ſpiritual court, for taking a tankard without his con- 
ſent, on pretence that the teſtator gave it to the defen- 
dant if he died of his then ſickneſs. And the court 
granted a prohibition; this not being a legacy, but a do- 
nation in proſpect of death, the validity whereof may 
be tried in an action of trover. Str. 777. ; £6 
For this is a matter of which the common law takes 


notice, and need not be proved in the eccleſiaſtical court. 


1 P. Will. 441. Sel. Caf. in Chan. 14. | | 
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7. Dr. Swinburne ſays, By general cuſtom obſerved Appointing 
within the province of York, the father by his laſt will dias. 


or teſtament may for a time commit the tuition of his 


child, and the cuſtody of his portion; which teſtament 
and aſſignation is to be confirmed by the ordinary, who 
alſo is to provide for the execution of the ſame teſta- 
ment, Swin. 210. ; 

And if the father die, no tutor being by him aſſigned, 
and the mother do in her laſt will and teſtament appoint 


a tutor; the ſame will is to be proved, and the aſſigna- 


tion of the tutor confirmed. Swin. 210. 

And if no tutor be aſſigned by either of the parents, 
then may a ſtranger, if he make the orphan his executor, 
and give him his goods, aſſign a tutor unto him [with re- 
ſpect to ſuch 26] z which tutor is by the ordinary to 
be confirmed. Stuin. 210. 

And if there be no tutor teſtamentary at all, then may 
the ordinary commit the tuition of the child to his next 


kinſman demanding the ſame, according as in adminiſtra- 


tions where any dieth inteſtate. Swin. 211. 

And by the ſaid cuſtom a tutor may be aſſigned to a 
boy at any time until he hath accompliſhed the age of 
fourteen years, and to a girl until ſhe hath accompliſhed 
the age of twelve are But after thoſe years, he or ſhe 
reſpectively may chuſe their own curators. But if they 
do not elect any other curator after their ſeveral ages, then 
he that is aſſigned in the will is to be confirmed curator to- 
either of the ſaid children, albeit he were above fourteen 
years, and ſhe above twelve, when the will was made. 
Swin. 212. And this is according to the rules of the 
civil law; but by the common law, the age of chuſing 
guardians both as to the male and female is the age of 
fourteen, 1 Inf. 78. 

And by the ſaid general cuſtom obſerved within the 
province of York, a tutor may be aſſigned either ſimply 
or conditionally, and until a certain time, or from a cer- 

: 2 tain 
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tain time. But no tutor may intermeddle as tutor, until 
he be confirmed by the ordinary, albeit he be aſſigned 
tutor ſimply ; much leſs where he is aſſigned condition- 
ally, or from a certain time, may he intermeddle as tutor, 
until the condition be extant, or the time limitted be ex- 
pired. But the ordinary may in the mean time commit 
the tuition ; and he that is ſo appointed by the ordinary, 
my for that time adminiſter. Swirn. 215. 

ut, more generally, by the ſtatute of the 12 C. 2. c. 
24. (which controlleth the aforeſaid cuſtom in divers in- 
ſtances) Where any perſon ſhall have any child or children un- 
der the age of twenty one years and not married, at the time of 
bis death; it ſhall be lawful for the father of ſuch child or 
children, whether born at the time of the deceaſe of ſuch father, 
or at that time in ventre ſa mere, or whether ſuch father be 
within the age of twenty one years or of full age, by his deed 
executed in his life time, or by his laſt will and teflament in 
writing, in the preſence of two or more credible witneſſes, in 


ſuch manner, and frem time to time, as he fhall think fit, to 


diſpoſe of the cuſtody and tuition of ſuch child or children during 
ſuch time as he or they ſhall reſpectively remain under the age of 
tꝛbenty one years, or any leſſer time, to any perſon or perſons, 
in poſſeſſion or remainder, other than popiſh recuſants : and 


ſuch perſon to whom the cuſtody of ſuch child ſhall be ſo diſpoſed 


or deuiſed may maintuin an action of raviſhment of ward or 
treſpaſs, againſt any perſon who ſhall wrongfully take away or 
detain any ſuch child, for the recovery of ſuch child, and re- 
cover damages for the ſame in the ſaid action, far the uſe and 
benefit of ſuch child, ſ. 8. 

And ſuch perſon to whom the cuſtody of ſuch child ſhall be 


ſo diſpoſed or deviſed, may take into his cuſtody ta the uſe of 
fuch child, the profits of all lands tenements and hereditaments 


of ſuch child, and alſo the cuſtody tuition and management of 
the goods chattels and perſonal eſtate 7 ſuch child, till his or 
her age of twenty one years, or any leſſer time, according to 


ſuch diſpoſition aforeſaid ; and may bring ſuch ations in rela- 


tion thereto, as by law a guardian in common ſocage might db. 


Provided, that this ſhall not extend to alter or prejudice the 
cuſtom of the city of London, nor of any other city or town cor- 


porate, or of the town of Berwick upon Tweed, concern- 
ing orphans. ſ. 10. 


Shall have any child or children under the age of twenty one 


years] By the common law, there were four ſorts of 
guardians; 1. Guardian in chivalry, If the tenant by 


knight's | 


until 
igned 
ition- 
tutor, 
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knight's ſervice died, his heir male being under twelve 
ears of age; in ſuch caſe, the lord ſhould have the land 
Jolden of him, until the heir ſhould attain the age of 
twenty one, and likewiſe the marriage of the heir, if he 
was unmarried at the death of his anceſtor ; if there was 
an heir female, under the age of fourteen, and unmarried, 
then the lord had the wardſhip of the land till her age of 
ſixteen, and was to tender to her covenable marriage 
without diſparagement. And this ſort of guardianſhip 
was a kind' of dominion of lords over their tenants, and 
was introduced among the Gothick nations, to breed them 
to arms ; but is now fallen with the tenures, for by this 
ſame ſtatute all tenures by knight's ſervice and in capite 
are taken away, and turned into free and common ſocage. 
2. Guardian by nature; as the father is of his eldeſt ſon, 
till he comes to the age of twenty one years, But this is 
with reſpect to the cuſtody of the body only. And this 
extendeth only to the heir apparent, and not to' the 
younger children ; the true reaſon of which is, becaufe 
they cannot inherit any thing from him. But it extend- 
eth to the daughter, whilſt ſhe is heir apparent, but not 
after the birth of a ſon, for then he is heir apparent, and 
not the daughter. 3. Guardian i» focage : And this is, 
where the tenant in ſocage dies, his iſſue whether male 
or female (or if no iſſue, his brother or couſin) being 
under the age of fourteen ; in which caſe, the next of 
blood, to whom the inheritance cannot deſcend, thall 
have the wardſhip of the land and body, till the age of 
fourteen years. 4. Guardian by nurture: And this may 
be, tho* no land deſcends ; whereas guardian in ſocage 
muſt be, where land in ſocage deſcends. And ſuch guar- 
dian hath nothing but the governance of the child, until 
the age of diſcretion, to wit, fourteen years, whether the 
infant be TE And none can be guardian by 
nurture, but the father or mother. 1 1nft. 74, 87, 88. 

Viner. Guardian, N. 2. PI» 
Guardians appointed by the ſpiritual court, are only for 
the perſonal eſtate ; guardians for the real eſtate were 
heretofore under the direction of the court of wards and 
liveries, which court being taken away by this ſtatute, 
power is given by the ſame ſtatute to the father by his 
deed or will to appoint guardians ; which if he ſhall not 
do, or if the guardians appointed by him ſhall die or re- 
fuſe to act, then the power devolveth upon the high court 
of chaneery, the lord chancellor (under the king) being 
the ſupreme guardian of all infants and others not capa- 

ble to act for themſelves. 

H 3 In 
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In the caſe of Buck and Draper, Mar. 26. 1747; 2 
| petition was preferred to the lord chancellor Hardwicke 
by the mother of the infant, to diſcharge an order of 
the maſter of the rolls appointing the plaintiff guar. 
dian of her daughter; upon an allegation of his un- 
fitneſs, as being diſordered in his mind, and that ſhe 
the mother had long before been appointed guardian of 
her daughter by the eccleſiaſtical court at York, and had 
by virtue of that appointment taken poſſeſſion of the in- 
fant's perſon and eſtate, The lord chancellor diſ- 
miſled the petition with coſts, the facts of the lunacy 
being not at all made out, and ſaid, he was ſurprized 
upon what pretence the eccleſiaſtical courts in the 
country take upon them to appoint guardians ex officio, 
without any ſuit inſtituted for that purpoſe, and by 
this means break in upon the juriſdiction of this court 
with reſpect to the — of infants, and ſaid, 
he recommended it to the attorney general to conſider, 
whether a Quo warranto might not iſſue to the eccle - 
ſiaſtical court, upon ſuch an extrajudicial appointment 
of guardians to infants, where no ſuit at all is depend- 
ing for this purpoſe, 3 Ath. 631. + 


It ſhall be lawful for the father] By the common law, 
before this act, it was not lawful for the father to ap- 

int a guardian either in chivalry or ſocage; but the 
aw appointed one for him: and in ſuch caſe, the guar- 
dian appointed by the law could not refuſe ; but the 
guardian appointed by the father, under the ſtatute, 
may refuſe, if he pleaſeth, Vaugb. 182. 


For the father] Therefore the act only authorized the 
father, and not the mother; altho' ſhe hath the ſame con- 
cern for her heir as the father, And as the father only 
can appoint a guardian, ſo therefore the guardian ap- 

ointed by him cannot appoint another guardian : for it 
is a perſonal truſt, and not aſſignable, any more than 
guardianſhip in ſacage, Vaugb. 179, 
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+ This is one inftance, amongſt many others, of the per- 
petual jarring between the two juriſdictions. The eccle- 
ſiaſtical judge, probably, in anſwer to ſuch Quo warranto, 
would return the cuſtom within the province of York, as is 
here above ſet forth from Swinburne ; which cuſtom exiſted 


Jongbefore there was any court of chancery in this kingdom. 
In 
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In the caſe Ex parte Edwards, June 18, 1747; the 
mother by her will appointed a guardian to her fon till 
his age of 21. An application was now made to the 
court for maintenance, and in caſe they ſhould not ap- 
prove of the guardian appointed by the mother, that a 
new one may be aſſigned. By lord Hardwicke : The 
ſtatute confines the power of appointing a teſtamentary 
guardian to the father only ; and therefore the appoint- 
ment by the mother is abſolutely void, And the infant 
being of the age of 14, choſe a guardian in court, 3 
Att. 519. 

But — being no negative words, this altereth not the 
cuſtom within the province of Vork (as hath been ex- 


preſſed) for the mother by her will to appoint a guardian; 


that is, with reſpe& to the perſonal eſtate; for unto that 
only the cuſtom muſt be underſtood to extend; for 
when that cuſtom firſt took place, the law it ſelf ap- 
pointed guardians for the real eſtate, in chivalry or in 
ſocage. 


In ventre ſa mere] In like manner, by the cuſtom 
within the province of Vork, a tutor may be aſſigned to 
a child that is not born, as alſo to an idiot or lunatick. 
Stwin. 212. 

But this ſtatute gives no power to the father to appoint 
a guardian to his child being an idiot or a lunatick, after 
he ſhall be of the age of twenty one years. 


Whether ſuch father be within the age of twenty one years, 
or of full age] Therefore the father, under the age of 
twenty one, may grant the cuſtody of his heir; but he 
cannot demiſe or deviſe his land in truſt for him directly : 
but he may do it obliquely; for by appointing the cuſtody, 
the land follows as an incident given by the law to attend 
it. Laugh. 178. 


By his deed executed in his life time, or by his laſt will] In 
the caſe of the earl of Shafteſbury and Hannam, where the 
father had given the guardianſhip of the infant to one by 
deed, and to the mother by will, it was decreed, that the 
will was a revocation of the deed. Cha. Ca. Finch. 423. 


By his laſt will) And ſuch will need not to be proved in 
the ſpiritual court, 1 Ventr. 207, That is to ſay, if the 
will is merely upon this ſtatute for the appointing a guar- 
dian and nothing elſe; for in ſuch caſe, the appointment 
being ſolely by act of parliament, the temporal courts 
ſhall be judges thereof, But in the ſame will, if there 
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is any diſpoſition of the perſonalty (as. is moſt commonly 
the cafe); it ſeemeth that the will ſhall be proved in the 
ſpiritual court for the whole : which probate ſhall be ef. 
fectual ſo far as the perſonalty is concerned, altho' it ſhall 
be of no avail with reſpect to ſuch particular appointment 
of a guardian by the ſtatute. Alſo this conſideration ſhall 
not be extended to take away any power from the ſpi- 
ritual court which it had before ; as particularly, within 
the province of York (as before mentioned), or within 
any of the places ſpecially excepted by the ſtatute, 


In ſuch manner, and from time to time, as he ſhall think fit] 
It ſeemeth not to be material by what words the tutor is 
appointed, ſo that the teſtator's meaning do appear, 
Wherefore if the teſtator ſay, I commit my children to 
the power of ſuch a one; or, I leave them in his hands; 
it is in effect as if the teſtator had ſaid? I make him tutor 
to my children, So it is, if he ſay, I leave them to his 
government, regimen, adminiſtration, or the like, For 
in all things the will and meaning of the teſtator is to be 
obſerved, and preferred before the propriety of the words, 
whereof perhaps he is ignorant; which meaning is to 
be collected by that which went before or followeth in 
the will, and by other eircumſtances, which the judge 
ought to inquire, Swin, 216, 


Under the age of twenty one years, or any leſſer time] And 
if the infant marries in the mean time, this ſhall not diſ- 
ſolve the guardianſhip. 3 Al. 625. 


Or any leſſer time] If a man deviſeth the cuſtody of his 
heir apparent, and no time is mentioned, yet it is a good 
deviſe of the cuſtody within the act, if the heir be under 
fourteen at the death of the father : becauſe by the de- 
viſe, the guardianſhip is changed only as to the perſon, 
and left the ſame as to the time. But if the heir be above 
fourteen, then the deviſe is void for the uncertainty ; 
for the act did not intend every heir ſhould be in cuſtody 
till twenty one, but only ſo long as the father ſhall ap- 
point, not exceeding that time. Yaugh. 184. 


To any perſon or perſons in poſſeſſion or remainder, other 
than popiſb recuſants] Yet there are other exceptions : As, 
by the 9g & 10 W. c. 32. Perſons denying the trinity, 
er aſſerting that there are more gods than one, or deny- 
ing the chriſtian religion to be true, or the holy ſcrip- 
tures to be of divine authority, ſhall for the ſecond offence 


And 


be diſabled to be guardians, 
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And by the ſtatutes relating to the qualification for 
offices, perſons executing their reſpective offices without 
taking the oaths and performing the other requiſites for 
their qualification, ſhall be diſabled to be guardians. 

Alſo, in general, he that cannot be an executor, can- 
not be a guardian. Sin, 211. 


May maintain an action of raviſhment of ward] The ec- 
cleſiaſtical court cannot intermeddle with the body, altho* 
the parents make no diſpoſition therebf. 3 Keb. 834. 

But by the expreſs words of this act, the guardian by 
will takes place of all other guardians; and the guardian 
under. this ſtatute may have raviſhment of ward, as the 
guardian by knight's ſervice or in ſocage at common law 
might have had. 3 Keb. 528. 2 P. Will. 115, 


May take into his gu/tody, to the _-_ of ſuch child) This 


guardian being made after the mode of a ſocage guardian, 
and coming in the place of the father, hath not a bare 
authority, but an intereſt ; but it is only an intereſt joined 
with his truſt (as being neceſſary in order to the per- 


formance of the truſt), but not an intereſt for himſelf. 


Vaugh. 181, 183. 2 P. Will. 122. 


The profits of all lands] A guardian by nurture, being ſo 
appointed by the teſtator's will, can only leaſe at will, 
and not for any number of years; for the guardian him- 
ſelf (except he be guardian in ſocage) is only tenant at 
will. Cro. Eliz. 678, 734. 8 Mad. 312. 

In the caſe of Roe on the demiſe of Parry againſt Hodg- 


7 Y fon, T. 33 C. 2. Upon a caſe ſtated for the _ of 


the court of common pleas, the principal queſtion was, 
whether a leaſe for 21 years made by the teſtamen 
guardians of an infant Mr Spencer was abſolutely void or 
only voidable, It appeared, that Mr Spencer himſelf 
has done no one act ſince he came of age, either towards 
eſtabliſhing the leaſe (ſuppoſing it yoidable) or to avoid it, 
Upon the firſt argument, the court agreed in one point, 
viz. that a teſtamentary guardian by ſtatute till an infant 
was 21 years of age, and a guardian in ſocage till an in- 
fant was 14, were the ſame; and therefore whatever 
Intereſt the latter had in lands till the infant was 14, the 
guardian by ſtatute has the ſame until he is 21. As to the 
main queſtion, whether the leaſe was yoid or only void- 
able, they doubted much, and took further time to con- 
ſider, And at laſt they reſolved unanimouſly, that 
a guardian of an infant cannot make à leaſe of the 
iatant's 
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infant's lands, and that the leaſe in this caſe was abſolute. 
ly void. 2 Wilſon; 129, 135. * 


Of all lands, tenements, and hereditaments of ſuch child] It 
ſeemeth that this guardian ſhall have the cuſtody, nat 
only of lands deſcended, or left by the father, but of all 
lands and goods any way acquired or purchaſed by the in- 
fant (which the guardian in ſocage had not); which 
proves that he derives not his intereſt from the father, but 
from the law ; for the father could never give him power ll 
or intereſt of or in that which was never his. 2 P. il. 


185. 


And alſo the cuſtody, tuition, and management of the goods] 
Swinburne ſays, the office of a tutor is, to provide that his 
pupil be honeſtly and virtuouſly brought up; and to pro- 
vide for him meat, drink, cloaths, lodging, and other 
neceſſaries, according to the child's eſtate, condition, and 
ability. Swin. 217. 

And the ſame alſo doth further conſiſt, in the good and 
faithful adminiſtring or diſpoſing of the goods and chattels | 
of the ſaid pupil; that is to ſay, the tutor may not com- 
mit any thing that may be hurtful, nor omit any thing 
that may be profitable to his pupil, and in the end mul} 
reſtore unto his pupil all his goods and chattels, by hin 
the ſaid tutor before received. And for that purpoſe 
every tutor ought, even at the very entry into his office, 
to make a true inventory of all the goods and chattels of 
his pupil, and to make a juſt and true account of his 
dealings in behalf of his pupil. And it is generally ob- 
ſerved within the ſaid province of York, that every tutor, 
as well teſtamentary as other appointed by the ordinary, 
doth enter into bond with ſureties to the effect aforeſaid, 
according to the diſcretion of the ordinary. Swin. 217. 

The tutor may ſell ſuch goods belonging to the pupil, 
as cannot be kept until he come to lawful age. But other 
goods which may conveniently be kept, and eſpecially 
goods immoveable, the tutor may not ſell ; unleſs other- 
wiſe ordered by will. Swin. 217. 

More particularly ; The guardian ought to apply the 
eſtate in his hands, to pay the debts of the infant, 1 Cha. 
Ca. 157. 

He * pay off the intereſt of any real incumbrance, 
and the principal of a mortgage; becauſe it an immediate 
charge on the land: but no other real incumbrance. 
Prec. Cha. 177. | ; 

In the caſe of Vaters and Ebral, H. 1107. where the 
mother, as guardian, received the rents of the eſtate, = 
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paid off ſpecialties, but took aſhgnment, and after the 
death of the infant brought a bill againſt the heir for a 


Bild] It diſcovery of aſſets by deſcent (ſhe claiming the rents re- 
ly, not ceived as adminiſtratrix); it was held by the court, that 
t of all the guardian is not compellable to apply the profits of the 


eſtate of · the infant, to pay off the bond debts of the an- 
ceſtor. 2 Vern. 606. 

In the caſe of the earl of Vinchelſea and Norcliff, T. 
1686. A guardian, having a conſiderable ſum of mo 
in his hands, Jaid it out in a purchaſe of lands, for the 
benefit of the infant, if when he came of age he ſhould 
agree to it; the infant dying in his minority, it was de- 
creed, that the guardian ſhould account for the money to 
the adminiftrater of the infant; for that he could not, 


into real eftate, 1 Vern. 403, 435, 

M. 35 C. 2. Oftorn and Chapman. A guardian, at the 
requeſt of one who was going to marry the ward, gave in 
an account of the eſtate to the intended huſband, and 


nattels ſecured to him the balance. by three ſeveral bonds ; and 


com. the intended huſband gave a bond to the guardian, to releaſe 
thing all aacounts to him after the marriage: The marriage 
| muſt was had: The guardian paid the balance: But the huſ- 
y him band gave no leads, but ſued for an account, and relief 
1r poſe we the bond, And the guardian was ordered to an- 
office, ſwer the bill: For the account was made when the in- 


tended huſband had no title; no releaſe was given; and 
the purſuit is freſh, 2 Cha. Ca. 157. 

For, by Cowper lord chancellor; Wherever a father, 
mother, or guardian inſiſts upon private gain, or ſecurity 
for it, and obtains it of the intended huſband, it ſhall be 
ſet aſide, 1 Salk. 158. 2 Vern. 652. 

For marriage brocage agreements have been often con- 
demned in equity. And a bond to give money if ſuch a 


other marriage could be obtained, is ill. And ſo is a. bond to 
ially forgive a ſum of money. For ſuch bonds, altho* good at 
ther- law, yet being introductive of infinite miſchief, have upon 


great conſideration been condemned in equity. 3 P. Vill. 
394. 

But a guardian, upon account, ſhall have allowance of 
all reaſonable coſts and expences in all things. Litt. fe, 
123. 

And if he receive the rents and profits, and be robbed 
without his default or negligence, he ſhall be diſcharged 
thereof, 1 [»ft, 89. | 

* 


without the direction of the court, convert the perſonal 
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By the ſtatute of the 4 An. c. 16. actions of account 
may be brought againſt the executors or adminiſtrators of 
guardians, 

By the 6 An. c. 18. . 5. Any perſon, who as guar. 
dian or truſtee for any infant ſhall hold over after the de. 
termination of the particular eſtate, without conſent of 


the perſon next intitled, ſhall be adjudged a treſpaſſer, 
and ſhall pay damages to the value of the profits re- 


ceived. 


in truſt, or by way of mortgage, ſhall and may, on di- 
rection of a court of equity, ſignified by an order made 
on hearing all parties, on petition of the perſon for whom 
ſuch infant ſhall be ſeiſed in truſt, or the mortgagor, or 
guardian of ſuch infant, convey and aſſure the ſaid lands. 
as ſuch court ſhall direct. | 

By the 29 G. 2. c. 31. Guardians, on application to a 
court of equity, may obtain an order for infants to ſur- 
render leaſes, in order to accept new ones. 


And by the 26 C. 2. c. 33. Guardians may conſent to | 


the marriage of ſuch infants, 


And may bring ſuch actions in relation thereto, as by law a 
guardian in common ſocage might do] And he may alſo ſub- 
mit matters to arbitration; for tho' the infant cannot 
ſubmit to an award, yet the guardian may do it for him, 


and bind himſelf that the infant ſhall perform it. Comb. 


318. | IX is . ; 

An infant may ſue either by his guardian or next friend; 
but muſt defend by his guardian. Cre. Fa. 641: 

And if an infant refuſeth to name a guardian to appear 
by ; the plaintiff, by order of court, may do it for him. 
Str. 1076, | 

And the prochein amy, or next friend, need not to be a 
relation ; but he muſt be a perſon of ſubſtance, becauſe 
liable to coſts. 77. At. 570. 

And when an infant brings an action by his guardian, 
the warrant for him to appear by guardian ought to be 
entred upon record, becauſe it is the act of the court; for 
the court takes care of infants, that none ſhall ſue for 
them, but thoſe that are reſponſible ; for if the infant be 
prejudiced, he may have this action againſt him. I. 
Rayn. 232. 

But the ſuit is not in the name of the guardian, but of 
the infant; for at this day a guardian doth not act in 
any cauſe for a minor in his own name, as guardian; = 

& 


3 


By the 7 An. c. 19. Infants ſeiſed or poſſeſſed of land: 


incap? 
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the minor acts in his own name by his guardian. 1 Oughbt. 


359. 
1 ; the 9 & 10 W. c. 32. Perſons denying the tri- 


S guar. 

— de- nity, or aſſerting that there are more gods than one, or 
ſent of denying the chriſtian religion to be true, or the holy 
paſſer, ſcriptures to be of divine authority, ſhall for the ſecond 


offence be diſabled to be executors. 


its re- 

By the 5 G. c. 27. Artificers going out of the king- 
lands dom, and exerciſing their trades in foreign parts, ſhall be 
on di- incapable of the office of executor. 


And by the acts for the qualification for offices, perſons 
not having taken the oaths and performed the other re- 
quiſites for qualifying, who ſhall execute their reſpective 
offices after the time limited for their qualification ſhall 
be expired, ſhall be diſabled to be executors, 

An infant may be made executor, how young ſoever he 
be. Swin. 331. 

And if the infant executor be ſo young, that he hath 
no diſcretion (for it is not only lawful to make ſuch an 
one executor, but alſo the child in the mather's womb 
and unborn at the death of the teſtator); in that caſe the 


law q ordinary, or other to whom the approbation of the teſta- 
ſub- ment appertaineth, after the birth of the child, doth com- 
innot mit the execution of the will to the tutor of the child for 
him, the child's behoof, until he be able to execute the ſame 
mb, himſelf ; which tutor hath authority to deal as executor 
until the child be able to undertake the executorſhip, that 
end; is to ſay, until he be of the age of ſeventeen years. Du- 
ring which minority, the adminiſtrator to the child's uſe 

pear cannot ſell or alienate any of the goods of the deceaſed, 
him. unleſs it be upon neceſſity; as for the payment of the 
deceaſed's debts, or that the goods would otherwiſe pe- 

be a riſh; nor let a leaſe for a longer term than whilſt the 
auſe executor ſhall be in minority, becauſe having that office 


for the good and benefit of the child only, he may not do 


ian, any thing to his prejudice, Swin. 359, 360. 

) be And after his age of ſeventeen years, before he ſhall 
for come to the age ot twenty one, an act done by ſuch in- 
for fant as executor, as (for inſtance) the releaſing of a debt 
be due to the teſtator, or the ſelling or diſtributing of the 
£5 teſtator's goods, is ſaid to be ſufficient in law : Which is 

to be underſtood, upon true payment and ſatisfaction of 
of the due to the deceaſed, made to the executor in minority ; 
in for. then he may acquit and diſcharge the debtor for ſo 
ut much as he doth receive; for therein he doth perform the 
he office and duty of an executor, which he is enabled to 


do; 


Appointing of 
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do; and fo doing, his act ſhall bind him. But if he ſhall 
releaſe without ſatisfaction, this act is not according ty 
the office and duty of an executor ; and therefore bein 
without the compaſs of his office and _ ſhall not bind 
or bar him from recovery thereof : for if it ſhould, then 


ſhould it be a deva/tavit, and charge the minor out of his Ml 


own proper goods; which cannot be by law : for an in- 
fant may better his eſtate, but not make it worſe, by 
contracting with or acquitting of another perſon. Swin. 
358, 359. 2 Bac. Abr. 377. 

1730. Jones and the earl of Strafford. In the caſe 
where an adminiſtration is granted during the minority of 
an infant executrix being under the age of ſeventeen 
years, and ſhe marries a huſband of age, Kin lord chan- 
cellor and Raymond chief juſtice ſtrong] inclined againſt 


the opinion reported by lord Coke in Prince's caſe, that F 


ſuch adminiſtration during the minority of the executrix 


is determined : the (ame being extrajudicial in that caſe, A 
and not taken notice of by other cotemporary reporters; 
intitled The office of executors, i 


and the author of the 
mentioning this opinion, a little marvels thereat, conſi- 
dering (as he obſerves) that theſe things are managed in 
the ſpiritual court, and by the canon law, which inter- 


meddles not with the huſband in the wife's caſe ; and that 4 


by that law, and not by the common law, comes in this 
limitation of ſeventeen years ; and he adds, that he hath 


ſeen that caſe otherwiſe reported in this point, 3 P. il. 1 


88. 


may do an act extrajudicical, as the paying of debts ot 


legacies, or the receiving or releaſing of any debts due to 
the teſtator. Swin. 417. | 


And the huſband and wife being but one perſon in law, 3 


ſhe cannot be executrix without his aſſent ; for if ſhe 
might, then he would be executor againſt his will: there- 
fore if ſhe is made executrix, ſhe cannot bring an action 
alone, but her huſband muſt join with her; and if he 


ſhould refuſe, he cannot be compelled, nor can ſhe be 


compelled to plead without her huſband, Swin. 417, 
8 | 


But (he ſays) altho' ſhe cannot ſue or be ſued without 
him, yet ſhe may deliver any of the teſtator's goods to 
another to keep ; and may pay legacies, and receive debts, 
and give acquittances without her huſband ;, and if any 

dievuaſtavit 


Swinburne fays, If a wife during the coverture be named ; 9 | 
executrix, ſhe alone cannot ſue for any debt due to the 
teſtator, without her huſband. But (he ſays) ſhe alone 
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gevaſtavit is made by giving acquittances, it ſhall bind 
them both, becauſe ſhe could not adminiſter without his 
aſſent ; and it ſhall be accounted his rolly to ſufter ſuch a 
perſon to adminiſter. Swin. 418. ©. 

But it ſeemeth that this muſt be underſtood only ac- 
cording to the ſpiritual law, which in this caſe maketh no 
difference betwixt married and ſole : for otherwiſe it is by 
the common law. 

For by the common law, the aſſent to a legacy by a 
feme covert executrix is not good, unleſs her huſband aſ- 
ſent to it alſo; otherwiſe it is void: but the aſſent to ſuch 
legacy by her huſband is good. Law of Ex. 264. 2 Bac. 
Abr. 378. | 

And the releaſe of a feme covert executrix is not good 
for ſhe can do nothing to the prejudice of her huſband : 
but without queſtion the releaſe of the huſband is good. 
Curſon 53. 1 RolPs Abr. 924. 

And this, not only during the marriage, but alſo after 
the death of the huſband. But if the wife die, the huſ- 


band cannot convert any of the goods and chattels be- 
longing to the firſt teſtator to his own proper uſe ; for of 
ſuch goods the wife her ſelf may make a teſtament (Swin- 
burne ſays) appointing an executor, without the licence 


of her huſband. Swin. 417. 

And if the huſband commits waſte, and then ſhe dies ; 
there is no remedy at common law againſt her huſband, 
but only in the ſpiritual court, where he will be compel - 
led to make reſtitution, 1 RolPs Abr. 919. 

In the caſe of Taylor and Allen, OR. 29, 1741, The 

teſtator made the defendant Allen, who was a feme co- 
vert, his executrix, the huſband being then in England, 
but at the death of the teſtator, the defendant's huſband 
was in the Weſt Indies. It was moved for an injunction 
to reſtrain the defendant from getting in the aſſets of 
her teſtator, and for a receiver to be appointed. By lord 
Hardwicke : There are ſeveral inftances where this court 
hath interpoſed to prevent an executor from getting 
allets of a teſtator into his hands upon particular cir- 
cumſtances; and this is one of thoſe caſes, for the huſ- 
band being in the Weſt Indies, and not amenable to the 
proceſs of this court, the plaintiff can have no remedy, 
if the executrix ſhould waſte the aſſets, or refuſe to pay, 
becauſe the huſband muſt be joined in the action. And 
a receiyer was appointed, to collect in the aſſets, and to 
bring actions in the name of the executrix for recovery 
of. debts due to the teſtator; on giving ſecurity to in- 
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demnify the executrix and her huſband on account of ſuch 
actions brought. 2 Ath. 213. 

Altho? an executor becomes a bankrupt, yet adminiſtra- 
tion cannot be committed to another ; but if an executor 
become non compos, the ſpiritual court may commit admi- 
niſtration. 2 Bac. Abr. 376. 

And in the court of chancery, foraſmuch as an execu- 
tor is conſidered only as a truſtee ; if he be inſolvent, 
that court will oblige him, as they will any other truſtee, 
_— ſecurity before he enters upon the truſt, 2 Bac, 
ws 37 7- 

And by a conſtitution of archbiſhop Stratford, the 
executor at the time of proving the will, ſhall give ſe- 
curity (if need be) to render a juſt account of his admi- 
niſtration, when duly thereunto required by the ordinary, 
Lind. 177. | 

As to the form and manner of making an executor in 
the will, it is not always neceſſary to expreſs this word 
executor, neither hath every teſtator ſkill ſo to do; but it 
is ſufficient, if the teſtator's meaning do appear by other 
words of like ſenſe or import: as, if the teſtator ſay, I 
commit all my goods to the diſpoſition of A B; or, I 
leave all my goods, or the reſidue of all my goods to A B, 
or the like; for in theſe caſes, he to whom all the reſidue 
is bequeathed, is thereby underſtood to be made executor, 
Sin, 247. 

10. Overſeers of a will have no power to intermeddle, 
otherwiſe than by counſel and advice, or by complaining 
in the ſpiritual court. Went. , 10. 

Sir Thomas Ridley takes occaſion to wiſh, that they 
might be made of more uſe; altho' at preſent (he ſays) 
they be looked upon only as candle holders; having no 

power to do any thing but hold the candle, while the 
executors tell the deceafed's money, Ridley, Part 4. 
Ch. 2. 
Attefting the ex= II. If the teſtator ſhew the will unto the witneſſes, 
Dion of the ſaying, This is my laſt will and teſtament, or, Herein is 
* contained my laſt will ; this is ſufficient without making 
the witneſſes privy to the contents thereof, provided the 
witneſſes be able to prove the identity of the writing, that 
is to ſay, that the writing now ſhewed is the very ſame 
writing which the teftator in his life time affirmed before 
them to be his will, or to contain his laſt will and teſta- 
ment. Swin. 52. God. O. L. 66. 

Whether it is neceſſary, that the teſtator ſnould declare 
to the witneſſes, at the time of the atteſtation, that the 
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writing which they atteft is his will, hath been matter of 
ſome doubt. As in the caſe of Wallis and Wallis, T. 1762. 
Thomas Wallis, eſquire, made his. will, and therein de- 
viſed his real eſtate to his wife for life ; the will was of his 
own hand writing ; 'and the form of atteſtation was in 
theſe words, figned, ſealed, publiſhed, and declared for the 
laft will and teſtament Ml the ſaid Thomas Wallis, in the pre- 
fence of us &c, Iſabella tthews, James Wardell, William 
Pawell, The heir at law 4 1 an ejectment. The 
widow pleaded the deviſe to her for life. Tbe cauſe came 
on to be heard at the ſummer aſſizes at Lincoln, 1762, by 
a ſpecial jury, before Mr juſtice Deniſon. To prove the 
execution of the will, the defendant produced William 
Powell, the teſtator's coachman, one of the three ſub- 
ſcribing witneſſes, who depoſed, tbat in the beginning of 
July 1760, James Wardell, then butler to the ſaid Tho- 
mas Wallis, came and told him the ſaid Powell that he 
was to come to his maſter ; that upon entring the room, 
he found his maſter - ſitting with a table before him, on 
which were ſome papers open ; and that his maſter called 
him, and the ſaid Wardell, and one Iſabella Matthews 
then his houſekeeper, up to the table to him ; where the 

all came. Then the ſaid Thomas Wallis, further addref. 
ſing himſelf to them all, defired them to take notice; 
ard then took a pen, and in all their preſence ſigned and 
ſealed each part of his will, and laid both the ſaid parts 
| open and unfolded before them to ſubſcribe their names as 
WE witneſſes thereto ; which they all did, by the direction of 
= the ſaid Thomas Wallis, in his preſence, and in the pre- 
ſence of each other; he ſhewing them ſeverally where to 
write their names. But that the ſaid Thomas Wallis, 
otherwiſe than as above, did not declare or publiſh either 
part to be his will, or ſay what it was. The counſel for 
the plaintiff contended, mat this was not a ſufficient proof 
by one witneſs, of a compleat execution of the will. 
And they produced on the other hand, the other two ſub- 
ſcribing witneſſes ; who in divers particulars did not give a 
Clear and diſtinct evidence; and could not recolle& whether 
they had ſigned one or two papers; or whether then, or at 
any time before the ſaid Thomas Wallis's death, they un- 
derſtood what they had ſo witneſſed to be the ſaid Thomas 
Wallis's will, tho Wardell ſeemed to admit he conjectured 
it ſo to be, But both Wardell and Matthews ſwore, that 
they did not ſee the ſaid Thomas Wallis ſign or ſeal either 
part of his ſaid will; that Powell, the other ſubſcribing 
witneſs, was not at that time in the room, when (at the 
Vor. IV. 1 ſaid 
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= ſaid Thomas Wallis's deſire) they wrote their names to the 
two papers as they now appear; that the ſaid Thomas 
A Wallis did not declare or publiſh- it as his will, nor did 
they know it to be a will. The defendant's counſel then 
called Richard Price, the ſaid Thomas Wallis's groom, 
who ſwore, that one morning in the beginning of July 
1760, James Wardell told him that his maſter had much 
wanted him; and that upon his the ſaid Price's offering 
to go to his maſter to receive his orders, the ſaid Wardel 
told Price that the buſineſs was done, and that Powell 
had ſupplied rx and that he the faid William 
Powell, James Wardell, and Iſabella Matthews had that 
morning been witneſſing their maſter's will. And Sarah 
Dixon bein called ſwore, that in the beginning of July 
1760, Iſabella Matthews came one morning after break. 
faſt into the kitchen, and told her that ſhe the faid Mat- 
thews, James Wardell, and William Powell, had that 
morning witneſſed their maſter's the ſaid Thomas Wal. 
Iis's will, tho' he had not told them it was ſo. Upon it 
this ſtate of the evidence on both ſides, it was inſiſted for i 
the plaintiff, that as the law ſtood before the ſtatute of 
frauds, publication of a will was an eſſential part thereof; 
and if ſo, there is nothing in that ſtatute to take it away: 
And further it was inſiſted, that by the ſaid ſtatute there 
are four requiſites to conſtitute a good and valid deviſe of 
lands; r. That it ſhall be in writing. 2. That it ſhall 
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1 be figned by the party deviſing, or by ſome other perſon No 
1 in his preſence and by his expreſs directions. 3. That it "I 
g ſhall be atteſted and ſubſcribed in the preſence of the de- bead L 
| viſor by three or four credible witneſſes. 4. That the all dic 
words atteſted and ſubſcribed muſt import, that it ſhall be id 
publiſhed as a deviſe or will by the teſtator in the preſence * wins 
of the ſaid witneſſes, On the contrary, for the defen- It wa: 
= dant it was inſiſted, that neither before nor ſince the ſta- will 1 
1 tute publication was neceſſary ; and that by the ſtatute, RW witne 
| | only the three firſt requiſites are neceſſary, which in the tor. 1 
bee preſent cafe were all complied with, the deviſe being in thing 
. writing, and ſigned by the teſtator in the preſence of three public 
1 | credible witneſſes, who had ſubſcribed their names as wit- Wl ſigned 
4 neſſes to the ſame in the preſence of the teſtator and of laſt w 
each other; and further, ſuppoſing any ſuch publication A that t 
, | was neceſſary, that the teſtator had uſed words and done chere 
[ | acts which amounted to a publication within the meaning his na 
348 of the ſtatute, which had not directed or pteſcribed an) p 
4 | particular form or manner in which ſuch publication their 
2 thould be made ; that the teſtator uſing theſe ſignificant his w 
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LOR words to all the witneſſes when he called them up to the 
72 table ** take notic“, and then ſigning both parts of his 
*.. will, and then delivering both the parts thereof to the 

_ witneſſes to atteſt, directing them where to ſign their 
"Ie names, and to witneſs each part under the common and 
Jul uſual form of atteſtation, which the witneſſes did, was a 
2 ſufficient execution and publication of his will; that the 
ande words ſgned, ſealed, publiſhed, and declared,” being all 
po 8 written in the teſtator's own handwriting, and the wit- 
ra. | neſs Powell ſwearing that both the parts of the will lay 
F — open to the inſpection of all the witneſſes when they ſub- 
25 r ſcribed their names, and it appearing by the evidence of 
f 2 Price and Dixon that both the other witneſſes had declared 
19 uly that they had been atteſting the ſaid Thomas Wallis's 
—>; will, this was much ſtronger than the caſe of Peate and 
F a Ougley, reported in C:myns 197. And Mr 22 Deniſon 
W 5 was of opinion, if the witneſſes for the efendant were 
| "cl credited by the jury, that this was a due execution within 
a en the ſtatute, and a ſufficient publication; and for this cited 

* the caſe of Trimmer and Jackſon lately determined in the 
mn court of king's bench. And the jury found accordingly 
creo; a verdict for Mrs Wallis the delen ant. Nevertheleſs, 
wk the plaintiff's counſel inſiſted, that the point, whether a 
drag good publication or not, ſhould be reſerved for a caſe to 


be argued aboye.—But the matter was compromiſed, on 
the defendant's remitting the coſts. 


. ſon Note, the caſe of Peate and Ougley was, where the teſ- 

** tator produced to the witneſſes a paper folded up; and de- 
ne de. fired them to ſet their hands to it as witneſſes, which they 
at the all did in his preſence, but they did not ſee any of the 
a writing, nor did he tell them it was his will, or ſay what 


It was; but it was all written by the teſtator's own hand, 


_ It was objected, that this was not a good execution of the 
4 c will within the ſtatute ; for it is not ſufficient that the 
* witneſſes write their names in the preſence of the teſta- 


bor, without any thing more; but they muſt atteſt every 
ching, to wit, the ſigning of the teſtator, or at leaſt the 
publication of his will: But here the teſtator neither 


ad 1 2 ſigned the will in their preſence, nor declared it to be his 
2 lat will before them. On the other part, it was inſiſted, 


that the execution was ſufficient within the ſtatute; for 
there is no neceffity that the witneſſes ſee the teſtator write 
his name; and if he writes theſe words, figned, ſealed, ard 
publiſhed as his will, and prays the witneſſes to ſubſcribe 
their names to that, it will be a ſufficient publication of 
his will, tho” the * do not hear him declare it to 
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be his will. And Trevor chief juſtice inelined, that hen 
was ſufficient evidence of the execution, and the jury 
found it accordingly. But as to the matter of law, he 
permitted it to be found ſpecial, And it doth-not appeu 
further what became of it. 

The cafe of Trimmer and Fackſon was, where the wit. 
neſſes were deceived by the teſtator at the time of the exe. 


cution, and were led to believe from the words uſed TY 
the teſtator at the execution of the inſtrument that it w 
a deed and not a will. It was delivered as his act and 


deed ; and the words ** ſealed and delivered“ were put a 


bove the place where the witneſſes were to ſubſcribe their } 


names, And it was adjudged by the court, as it is ſaid, 
for the inconveniences that might ariſe in families, from 
having it known that a perſon had made his will, that 
this was a ſufficient execution, 


Wills te be con- 11. The intention of the teſtator is called by lord C 


firued favour- 
adly, 


the pole ſtar, to guide the judges in the expoſition of 
wills. | 


oo certain lands to his two ſors James and Charles 


ivers. It appeared that they were illegitimate children; | 


and the queſtion was, whether this is ſuch a deſcription 
of their perſons as will intitle them to take under the will, 
By lord Hardwicke : In the caſe of a deviſe, any thing 
that amounts to a _de/ignatio perſenæ is ſufficient ; and tho 
in ſtrictneſs they are not his ſons, yet if they have ac- 
quired that name by reputation, in common expreſhon 
they are to be conſidered as ſuch : It hath been objected 
alſo, that the teſtator hath made a miſtake in their name, 
and that therefore they cannot take ; but the law is other- 
wiſe; for it a man is miſtaken in a deviſe, yet if a per- 
{on is clearly made out by averment to be the perſon 
meant, and there can be no other to whom it may be ap- 
plied, the deviſe to him is good. Tr. Athyns. 410. 


But altho' by the law the intention is more to be con- 


ſidered than the words; yet ſuch intention muſt be col- 
lected out the words, and it muſt conſiſt with the law. 
Swin. 10. 


Thus, In the lord Cheiney's caſe, M. 33 & 34 El. Si 
Thomas Cheiney, knight, lord warden of the cinque 
ports, made his will in writing, and thereby deviſed to 


D 


Henry his ſon divers manors and to the heirs of his body), 


the remainder to Thomas Cheiney of Woodley and to 
the heirs male of his body, upon condition that he or thy 
or any of them ſhall nat aliene or diſcontinue, And the quel- 
tuo 


In Rivers's caſe, M. 1737. The teſtator, by his will, 3 i 
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jon was in the court of wards, between Sir Thomas 

Perot heir general to the lord warden and divers pur- 
naſers of Sir Thomas Cheiney, whether the ſaid Sir 
Thomas Perot ſhall be received to prove by witneſſes, 


I that it was the intent and meaning of the deviſor, to in- 
in Jude his ſon and heir within theſe words of the condition 
ied by [he or they], and not only to reſtrain to I homas Cheiney 
ee Woodley and his heirs male of his body. But Wray 
n nd Anderſon chief juſtices, upon conference had with 
i te other juſtices, reſolved that he ſhall not be received to 
: their aach averment out of the will; for a will concerning 
s ſaid, lands ought to be in writing, and not by any averment 
> fron out of it; for it will be full of great inconvenience, if 
* none ſhall know by the written words of a will what con- 
ſtruction to make, or what advice to give, but the ſame 
a Cale ſhall be controuled by collateral averments out of the 
RY will, But if a man hath two ſons, both baptized by the 
name of John, and thinking that the elder (who hath 
d will, been long abſent) is dead, deviſeth his land by will in 
hala writing to his ſon John generally, and in truth the elder 
0 * is living; in this caſe the younger John may in pleading 
ru or in evidence alledge the deviſe to him, and if this be 
> will denicd, he may produce witnefles to prove the intent of 
thing his father, that he thought the other to be dead, or that 
d tho at the time of making the will he named his ſon John the 
2 younger, and the writer omitted the addition of the 
refſion younger: and in this caſe no inconvenience can ariſe ; 
jected for he who ſhall ſee the will by which the land is deviſed 
3 to his ſon John, cannot be deceived by any ſecret inviſi- 
other- ble averment, for when he ſhall ſee the deviſe to his ſon 
per. John, he ought at his peril to inquire what John the teſ- 
perſon tator intended, which may eaſily be known by him who 
de ap⸗ writ the will, and others who were privy to the inten- 
tion; and if no direct proof can be made of the inten- 
co” tion, then the deviſe is void for the uncertainty. 5 Co. 68. 
e col- But this rule hath received a diſtinction of late, which 
lau. hath greatly prevailed, between evidence offered to a 
: court, and evidence offered to a jury. For in the laſt 
| dir c2ſc, no parol evidence is to be admitted, leſt the jury 
inque ſhould be inveigled by it; but in the firſt caſe it can do 
ſed to no hurt, being to inform the conſcience of the court, 
body, who cannot be. byaſſed or prejudiced by it. And accord- 
nd to ingly, in divers inſtances, collateral evidence hath been 
r the admitted in the court of chancery, to explain the tett;.. 
quel tar's intention, Law of Teſt. 306. 2 Bac. Abr. zog. 
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And in the caſe of Sekvin and Brown, M. 1734. Lord 
Talbot admitted, that it had ſometimes been allowed. 
Caſ. Talb. 240. 

But notwithſtanding theſe caſes, the courts have been 
very unwilling to admit of parol evidence in relation to 
any thing that appears on the face of a will; and it is 
certain that too much caution cannot well be uſed in this 
particular, eſpecially when it is conſidered that the ſtatute 
of frauds and perjuries, which was made to prevent per- 
jury, contrariety of evidence, and uncertainty, binds the 
courts of equity as well as the common law courts ; as 
alſo that little regard ought in many caſes to be had to the 
expreſſions of the teſtator, either before or after the ma- 
king his will, becauſe poſſibly theſe expreſſions might be 
uſed by him, on purpoſe to conceal or diſguiſe what he 
was doing, or to keep the family quiet, or for other ſe- 
cret motives and inducements which cannot after his death 
be found out. 2 Bac, Abr. 310. 

And in the caſe of Lowfield and Stoneham, M. 20 G. 2. 
Upon plene adminiſtravit pleaded, the queſtion was, 
whether 1000 | received by the defendant was due to her 
in her own right, or as executrix of her huſband, and 
conſequently aſſets, And it aroſe upon the following de- 
viſe: I give tomy loving brother John Stoneham 10001, 
* and in caſe of his death, to his wife Suſanna,” (who 
was the defendant.) It appeared that John Stoneham 
ſurvived the teſtator. And therefore the plaintiff inſiſted, 
this legacy (which the defendant admitted that ſhe had 
received) veſted abſolutely in him, and was aſſets in her 
hands. On. the part of the defendant, it was offered to 
give in evidence, that the teſtator in extremis declared, 
he meant only to give his brother the intereſt of the 
10001, and that the defendant ſhould have the principal 

in caſe ſhe ſurvived him. The parol evidence was op- 
poſed by the plaintiff's counſel, as being contradictory to 
the plain words of the will. And Lee chief juſtice ſaid, 
it could not be allowed; and that in the caſe of Selwin 
and Brown (aforeſaid), the houſe of lords had refuſed it, 
even where it was to ſupport the legal interpretation of 
the will; and lord Hardwicke, about two years ago, held 
it in the ſame manner in the caſe of the earl of [nchiguin 

and Obrian, Str. 1261. | 
And 'in the caſe of Ulrich and Litchfield, July 23, 
1742 ; The teſtatrix bequeathed her real and perſanal 
eſtate to Elizabeth Travers and James Ulrich, equally 
between them for life ; and upon the death of Elizabeth 
Travers, 
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Travers, ſhe gave the whole eſtate to James Ulrich in 
tail general, and for want of ſuch iſſue to Richard Ulrich 
in fee; with a few pecuniary legacies; and charged her 
real eſtate with payment of theſe legacies, if her perſonal 
eſtate ſhould not be ſufficient ; and by her will declared 
ſhe gave all the re/t and reſidue of her perſonal elate to her 
uncle Leonard Collard's three daughters; and par- 
ticularly gave to Mrs Suſanna Litchfield 101, and made 
her executrix. For the reſiduary legatees, it was in- 
ſiſted, that ref and reſidue of her 2 To. eſtate muſt mean 
the reſidue after the particular legacies are paid off; and 


could not refer to the beginning of the will, becauſe there 


is a fee deviſed, and conſequently the teſtatrix has diſ- 
poſed of the whole: That parol evidence in this caſe 
may be admitted of the attorney who drew the will, 
that he had expreſs directions to give the perſonal eſtate 
to the three daughters of Leonard Collard: That (to be 
ſure) things which are quite contrary to the will ſhall 
not be proved by parol evidence, but that it may be 
allowed to explain words in a will, eſpecially in this 
caſe, where it appears to be a mere blunder in the drawer: 
That this doth not intrench upon any of the rules with 
regard to parol evidence, but only clears up who was 
intended to have the perſonal eſtate, where the whole is 
deviſed to two different perſons; and that it ſeems clearly 
to be a blunder in the drawer of the will, becauſe the 
deviſe in the firſt part of it is proper only in the diſpoſing 
of real eſtate. — By the lord chancellor Hardwicke: As 
to the queſtion, Whether I ought to admit parol evi- 
dence to explain the intention of the teſtator, I am of 
opinion, that this is not a caſe in which parol evidence 
can be read, and would be of dangerous conſequence; it 
is true, there are ſome things here which would make a 
judge wiſh to admit it; but I muſt not follow my in- 
clinations only, for I do not know, that upon conſtruc- 
tion of a will, courts of law or equity admit parol evi- 
dence, except in two caſes : Firſt, to aſcertain the per- 
ſon, where there are two of the ſame name, or there has 
been a miſtake in a chriſtian or ſurname, and this upon 
abſolute neceſſity; where if ſuch evidence were not let 
in, it would make the will void: The other caſe is, with 
regard to reſulting truſts relating to perſonal eſtate ; 
where a man makes a will, and appoints an executor, 
with a ſmall legacy, and the next of kin claim the reſidue; 
in order to rebut the reſulting truſt for the next of kin, 
parol proof hath been admitted to aſcertain the perſon 
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who was to have the reſidue. It is very true, caſes may 
be cited where lord Cowper has admitted ſuch evidence; 
for he went upon this ground, that it was by way of 
aſſiſting his judgment, in caſes extremely dark and doubt. 
ful. I have the greateſt deference for his judgment, but 
muſt own I was never ſatisfied with this rule of lord 
Cowper's, of admitting parol evidence in doubtful wills : 
beſides, he went further in the great caſe of Strode and 

Ruſſel (2 Vern. 621.) in which there was an ap 
to the houſe of lords; Mr juſtice Tracy, who aſſiſted lord 
Cowper in that cauſe, was at firſt of the ſame opinion 
with him, but upon conſidering it more, diſavowed his 
firſt opinion, and was clear that it could not be admit- 
ted, and this alteration in his judgment was mentioned 
in the houſe of lords. In the caſe of Selwin and Brown, 
I was of opinion that it ought to have been admitted; 
and even lord Talbot, when he had heard the cauſe, had 
a remorſe of judgment at the ſame time that he rejected 
the parol evidence : But the houſe of lords refuſed it as 
of moſt miſchievous conſequence, and affirmed his de- 
cree. In the preſent caſe, here is in the will undoubtedly 
a contradiction and repugnancy ; for in the firſt place 
ſhe has given all her perſonal eſtate to the plaintiff, and 
et legacies come afterwards, and a deviſe of the reſidue, 
hat then muſt be the conſtruction? As to the general 
queſtion, where the ſame thing is deſcribed 1 and 
given to two different perſons in the former and latter 
part of a will, lord Coke was of opinion, the latter 
words ſhall revoke the former; but in Plowden it is ſaid 
they ſhall take as jointenants. I own the reaſoning in 
Plowden is not convincing to me, I rather incline to 
Jord Coke's, tho* the later caſes have taken it otherwiſe. 
But no certain rule is to be laid down as to conſtruction 
of deviſes : So ſays Swinburne, but that they muſt de- 
pend upon their particular circumſtances. Upon the 
whole of what Swinburne ſays, the reſult is this; That 
if the ſame thing be given to two perſons, they ſhall take 
as jointenants, unleſs there is ſomething to indicate and 
prove the intention of the teſtator to revoke and vary 
the deviſe, Now try the preſent caſe by this rule, and 
ſee if it doth not come exactly within it. The teſta- 
trix by giving legacies after the deviſe of all the perſonal 
eſtate, has varied the will for ſo much. It is truly ſaid, 
that a man may give the whole in a former part, and 
qualify it afterwards, and till the firſt legatee is intitled 
in part, But here, in caſe the whole perſonal _ 

mou 
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ſhould not be ſufficient to pay the legacies, ſhe charges 
the real eſtate with them, upon a ſuppoſition that the 
other might not be .ſufficient ; and therefore is a plain 
indication of her intention in one event totally to revoke 
the deviſe of the perſonal eſtate. And there being an al- 
teration of her intention before ſhe finiſhes her will, the 
conſtruction is, ſne hath altered her intention through- 
out, and the plaintiff is not intitled to any part of the 

rſonal eſtate, but the reſidue belongs to the three 
daughters of Leonard Collard. And decreed accordingly. 
2 Ath. 372. 

And notwithſtanding that wills are generally fayoured 
by the law; yet where the teſtator endeavours to eſtabliſh 
a ſettlement againſt the reaſon and policy of the common 
law, the judges will reject it. Gil. 110. 2 Bac. Abr. 


79 Alſo where the teſtator by his will maketh no other 
diſpoſition of his eſtate than the law itſelf would have 
done, had he been ſilent; there ſuch a will is uſeleſs, and 
ſhall be rejected: and therefore if a deviſe be made to a 
perſon and his heirs, which perſon is heir at law to the 
deviſor ; this is a void deviſe, and the heir ſhall take by 
deſcent as his better title ; for the deſcent ſtrengthens his 
title, by taking away the entry of ſuch as may poſſibly 
have right to the eftate ; whereas if he claims by deviſe, 
he is in as by purchaſe. Gilb. 110. 2 Bac. Abr. 79. 
Alſo deviſes are void and rejected, where the words of 
the will are ſo general and uncertain, that the teſtator's 
meaning cannot be collefted from them ; and therefore 


where a man by will gave all to his mother, the general 


words did carry no lands to his mother; for ſince the heir 
at law hath a plain and uncontroverted title, unleſs the 
anceſtor diſinherits him, it would be ſevere and unreaſon- 
able to ſet him aſide, unleſs ſuch intention of the teſtator 
is evident from the will; for that were to ſet up and 
prefer a dark and at beſt but a doubtful title, to a clear 
and certain one. Gzlb. 112. 2 Bac. Abr. 81. 

12. The clauſe of perfect mind and memory is more uſual 
than neceſlary in a will; and yet not hurtful. Swin. 77. 

But in caſe of a conteſtation, it is neceſſary to prove 
the ſanity of the teſtator. 2 At. 56. 

13. A deviſe made in fee ſimple, without expreſs words 
of heirs, is good in fee imple : But if a deviſe be made 
to A B, he ſhall have the land but for term of life ; for 
theſe words will carry no greater eſtate, Terms of the 
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If a man deviſe all his ate which he hath in ſuch a 
place, without mentioning the heirs of the deviſee; 
courts of equity, have held, that it ſhall extend to ſuch 
heirs, for that the word gate implies the whole property 
and intereſt therein : eſpecially in the caſe of children, 
to whom the parent, unleſs there is ſome expreſs limi- 
tation, cannot intend a life eſtate only. By lord Hard- 
wicke, in the caſe of Bailis and Gal, Nov. 6, 1750, 
2 Vez. 48. 

If lands be deviſed to a man, to have to him for ever, 
or to have to him and his agu; in theſe two caſes, the 
deviſee ſhall have a fee ſimple : but if it be given by 
feoffment in ſuch manner, he hath but an eſtate for 
term of life. Id. 1 

If a man deviſe his land to another; toWgive, ſell, or 
do therewith at his pleaſure or will: this is fee imple. Id. 

A deviſe made to one and to his heirs male, doth make 
an eſtate tail: but if ſuch words be put in a deed of feoff- 
ment, it ſhall be taken for fee fimple : becauſe it doth not 
appear, of what body the heirs male ſhall be begotten, 
Id. 
If lands be given by deed to one, and to the heirs male 
of his body, who hath iſſue a daughter, who hath iſſue a 

on, and dies ; there the land ſhall return to the donor, 
and the ſon of the daughter ſhall not have it, becauſe he 
cannot convey himſelt by heirs male, for his mother is a 
Jett thereto : but otherwiſe it is of ſuch a deviſe ; for there 
the ſon of the daughter ſhall have it rather than the will 
ſhall be void. Id. 

If lands be given by deed to one and his heirs for ever, 
and if he die without heirs then to. his brothers or ſiſters, 
this laſt is void, becauſe the firſt gift conveyeth unto him 
the fee fimple ; but in a will, ſuch deviſe over is good, 
and ſuch limitation ſhall convey but an eſtate tail: As in 
the caſe of Tyte and Willis, M. 7 G. 2. The teſtator de- 
viſed his lands to his wife Fane for life, remainder to his 
ſon Henry for life, remainder to his ſon George and his 
heirs for ever ; and if he died without heirs, then to his two 
daughters Katherme and Jane. The queſtion was, whether 
George took a ſee ſimple, or only an eſtate tail. And the 
caſe of Webb and Herring, Cro. Ja. 415. was cited, to 
prove that where a deviſe is to one and his heirs, and if 
he die without heirs, remainder over to another, who is 
or may be the deviſor's heir at law, ſuch limitation ſhall 
be good, and the firſt limitation conſtrued an intail, and 
not a fee, in order to let in the remainder man; but * 

| the 
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the ſecond limitation is to a ſtranger, it is merely void, 

and the firſt limitation is a fee ſimple. And by the 
lord chancellor: In this caſe, George took an eſtate tail. 

The difference which hath been taken is right ; and the 
reaſon of it is, that in the latter caſe there is nv intent- 
appearing to make the words carry any other ſenſe than 

what they import at law ; but in the former, it is impoſ- 

ſible that the deviſee ſhould die without an heir, while the 

remainder man or his iſſue continue, And therefore the 

generality of the word heirs ſhall be reſtrained to heirs of 
the body; ſince the teſtator could not but know, that the 

deviſee could not die without an heir while the remainder 

man or any of his iſſue continued. Caf. Talb. 1. 


But in the caſe of Tilburgh and Barbut, Mar. 2, 


1748; were the remainder man, being of the half 
blood, could never poſfibly inherit, it was decreed by 
lord Hardwicke, that this being a fee mounted on a fee, 
it veſted in the firſt taker, and the remainder over to 
the half brother was merely void. 3 Att. 617. 
1 Vez, 89. 

If one deviſe to an infant in his mother's womb, it is a 

deviſe ; but otherwiſe by feoffment, grant, or gift : 
tor in thoſe cafes there ought to be one of ability to take 
preſently, or otherwiſe it is void. Terms of the law. 

If one deviſe to a perſon by his will all his lands and tene- 
ments; here not only all thoſe lands that he hath in poſſeſ- 
ſion do paſs, but all thoſe that he hath in rever/zon, by 
virtue of the word tenements. Id. 

If a man hath lands in fee, and lands for years, and de- 
viſeth all his lands and tenements ; the fee ſimple lands paſs 
only, and not the leaſe for years; but if a man hath a 
leaſe for years, and no fee ſimple, and deviſeth all his 
lands and tenements ; the leaſe for years paſſeth, other- 
wiſe the will would be merely void. Cro. Car. 293. 

If a man ſeiſed of freehold lands, and of the legal eſ- 
tate of copyhold lands, makes a general deviſe of all his 
manors, meſſuages, lands, tenements, and hereditaments, 
but makes no 2 of the copyhold lands ts the uſe of his 
will ; the copyhold lands will not paſs. By lord Hard- 
wacke, in the caſe of Gibſon and Styles, July 18. 1741. 

The words (all my lands) in a deviſe, will paſs a houſe; 
but the deyiſe of a houſe doth not paſs lands. Mo. 359. 

A deviſe of a meſſuage, will carry with it a garden and 
curtelage ; otherwiſe of a houſe, unleſs it be with te ap- 
Purtenances, 2 Cha. Ca. 27, 2 
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The teſtator deviſed a houſe with the appurtenances. The 
queſtion was, whether land in a field paſſed. And it was 
adjudged, that the land did paſs; for it was in a will, in 
which the intent of the deviſer ſhall be obſerved. Godb. 

o. : 
r But in a like caſe, where it appeared upon evidence, 
that the houſe was copyhold, and the land freehold ; it 
was adjudged, that the land could not in that caſe be 
ſaid to be appurtenant, altho' it had been uſed with it. 
Cro. Elix. 704. 

A deviſe of the inheritance, hath been held to be a 
deviſe of the lands. Sty. 308. | 

If lands are deviſed to truſtees, without the word heirs ; 
yet by implication they muſt have an eſtate of inheritance 
ſufficient to ſupport the truſt : for there is no difference 
between a deviſe to a man for ever, and to a man upon 
truſts which may continue for ever. 1 Abr. Caf. Eg. 

176. 

717 lands are deviſed to a man, paying ſeveral ſums in 
groſs ; he hath a fee, tho” all the ſums together do not 
amount to the annual. rent of the land : for the deviſe 
ſhall be intended for his benefit ; and if he had only an 
eſtate for life, he might die before he received the lega- 
cies out of the land, and conſequently be a loſer. 14. 

So if lands are deviſed to a man, in conſideration that 
he releaſe a ſum of money due to him; he has a fee ſimple, 
on his releaſe of the debt : for the deviſe being intended 
for his benefit, an eſtate for life might be determined be- 
fore he could receive the ſum out of the land. Id. 177. 

But if lands are deviſed to a man, paying ſo much out 
of the profits of the lands; he takes but an eſtate for life; 
for altho' he takes the land charged, yet he is to pay no 
farther than he receives, and ſo can be no loſer. Id. 

A man deviſed that his lands ſhould deſcend to his ſon, 
but he willed, that his wife ſhould take the profits thereof 
until the full age of his ſon for his education and bringing up, 
and died. The wife married another huſband, and died 
before the full age of the ſon. And it was the opinion of 
Wray and Southcote juſtices, that the ſecond huſband 
ſhould not have the profits of the lands until the full a 
of the ſon; for nothing is deviſed to the wife but a 14 
and ſhe is as guardian or bailiff for the benefit of the in- 
fant, which by her death is determined; and the ſame 
truſt cannot be transferred to the huſband : but otherwiſe, 


if he had deviſed the profits of the land unto his wife until the 


age 
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age of the infant, to bring him up and educate him ; for that 
is a deviſe of the land itſelf. 2 Leon. 221. 

14. H. 1724. Rollfe and Budder. Deviſe of a bond 
by the ſon to his mother to her ſole and ſeparate uſe : 
It is her ſole property in equity, and her aſſignment of 
it is good, Bunb. 187. 

So in the caſe of Bennet and Davis, M. 1725. A per- 
ſon ſeiſed of an eſtate in fee, deviſed it to the defendant's 
wife, who was his daughter, for her ſeparate uſe, with 
out any limitation to truſtees : It was adjudged, that the 
huſband was but a truſtee for the wife. 3 P. Will. 316. 


15. If adeviſe be made to a man, and to the heirs female Deviſe to heirs 


of his body begotten ; and after, the deviſee hath iſſue a ſon 
and daughter, and dieth : here the daughter ſhall have the 
land, and not the ſon, and yet he is the moſt worthy per- 
ſon, and heir to his father. But becauſe the will of the 
dead is, that the daughter ſhould have it, law and con- 
ſcience will ſo too. Terms of the law. Deviſe. 

16. A man deviſed his perſonal eſtate for the uſe of his 
relations, without ſpecifying any in particular, or uſing any 
other words; and made an executor ; and died. His mo- 
ther and three ſiſters brought their bill, as neareſt relations, 
for a diſcovery and account of the perſonal eſtate, and to 


come in according to the ſtatutes for diſtribution. And it 


was agreed to be the rule, in conſtruction of ſuch deviſes 
to relations, that thoſe who would by the ſtatutes for diſtri- 
bution be intitled to the perſonal eſtate, in caſe the teſtator 
had died inteſtate, ſhould, upon ſuch general deviſes, be 
admitted in the ſame proportion only. And the lord chan- 
cellor Cowper ſaid, he thought it the beſt meaſure for ſet- 
ting bounds to ſuch general words, and that it had been 
often ruled accordingly in that court, Roach and Ham- 
mond, E. 1715. Prec. Cha. 401. 2 Abr. Eq. Caf. 438. 

For if upon ſuch general deviſe they were not to take 
in this manner, it would be uncertain; for the relations 
may be infinite. And in the caſe of Carr and Bedford, 
30 C. 2. where the teſtator deviſed the reſidue of his 
eſtate among his kindred according to their moſt need ; it was 
determined that this ſhall be conſtrued according to the 
ſtatute of diſtribution. 2 Cha. Rep. 146. 2 Abr. Eg. 
Caf. 365. 
So in the caſe of Thomas and Hole, M. 1734. A man 
deviſed 5001 to the relations of A, to be divided equally be- 
tween them, A had, at the teitator's death, two brothers 
living, and ſeveral nephews and nieces by another bro- 
ther. It was determined, that no relations ſhould take 
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by this defeription, that could not take by the ſtatute 
diſtribution, Caf. Talb. 251. | 

Whether the wife is a relation in this reſpect, hath 
been made a queſtion. As in the caſe of Davis and Bailey, 
Feb. 8. 1747. The teſtator by his will gave the reſidue 
of his perſonal eſtate to his wife for life, remainder to 
ſuch of his relations as would have been intitled by the 
ſtatute in caſe he had died inteſtate. The wife claimed a 
moiety, By the lord chancellor Hardwicke : Relation 
here means kindred. The wife is not of kindred, nor a 
relation within the meaning of the ſtatute, 

And more particularly, inthe caſe of Morſicy and Ie 
M. 27 G. 2. The teſtator, ſeiſed in fee, deviſeth his eſtate 
to his wife for life, remainder to another in tail, and for 
want of iſſue the reverſion in fee to be ſold; with theſe 
words, And my mind is, that the money ariſing from the ſale 
be divided among ft fuch of my relations, and in ſuch manner, as 
the flatute of diſtributions direfts : Then he gave other 
legacies to his wife, and appointed her ſole executrix ; 
and died; leaving relations of his own blood, and his ſaid 
wife, who married a ſecond huſband. Then the wife 
dies; and the ſecond huſband dies ; and the tenant in tail 
dies without ſue. The plaintiff brings his bill, as ex- 
ecutor to the ſecond huſband, praying a ſale of the eſtate, 
and a moiety of the money thence ariſing, as the repre- 
fentative of the ſecond huſband to the wife who was in- 
titled to it by the will; as a relation within the ſtatute of 
diſtribution, — Lord chancellor Hardwicke : During the 
courſe of this cauſe,'I have altered my opinion. The 
queſtion ariſes on the words of the will referring to the 
ſtatute of diſtribution, and depends upon the conſtruction, 
which muſt be agreeable to the words, and to the intent 
of the teſtator to be from thence collected. The queſtion 
is, what is the ſenſe of the word relation, as uſed in this 
will. In a proper grammatical ſenſe, it denotes a qua- 
lity in the abſtract ; but in common ſenſe, it becomes 
perſonal, and ſignifies the ſame as my kindred.” Now next 
of kindred are the words in the ſtatute to which he refers, 
and takes in only relations by conſanguinity or by blood, 
Now it ſeems ſtrange to ſay, that a man's wife is'no re- 
lation to him ; but the certainly is not in this ſenſe, neither 
by blood nor affinity. The etymologiſts, when they 
ſpeak of conſanguinity, ſay, that it is, vinculum perſonarum 
ab eodem ſtipite deſcendentium; and of-affinity, they lay, uxor 
non eft affints, fed cauſa affinitatis. And ſo the word ap- 
pears to be uſed in our ſtatutes : for if the wife was of 
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kin to her huſband, ſhe would exclude all the reſt, as 
deing the neareſt of kin. So in the 21 H. 8. c. 5. the 
ordinary ſhall grant adminiſtration to the widow, or next 
of kin ; which diſtinguiſhes the wife from the kindred. 
This perhaps would be too nice a conſtruction of the 
will, unleſs the manifeſt intent of the teſtator would 
warrant it; for wills are to be conſtrued according to 
common underſtanding, and not by nice grammatical 
diſtinctions, - Now in this will he has made an ample 
proviſion for the wife; and whenever he gives her an in- 
tereſt, he expreſly mentions her. It was probable that 
this remote contingency would not happen in her life; 
and he could never intend, that her repreſentative, ſuch 
as the executor of a ſecond huſband, ſhould carry ſo con- 
ſiderable a ſhare ſrom his own blood. Suppoſe he had 
ſaid, my own relations; he would certainly be conſtrued to 
mean his relations by blood. Therefore in this ſtrict 
ſenſe of the words, the wife is not intitled to any ſhare. 
And I continue in the ſame opinion I was of, in the caſe 
of Davis and Bailey; which is expreſsly to this point, 


And therefore I diſmiſs the bill; but without colts. 


3 Aik. 758. 
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money be deviſed to younger children, where pe, ii to younger 


there are divers daughters and a ſon, and the ſon is by childrea. 


birth a younger child, but heir at law to the inheritance ; 
the ſon ſhall not be conſidered as a younger child, ſo as 
to take by the deviſe. 1 Abr. Eg. Caſ. 202. Bretton and 
Bretton, 12 C. 2. 

In the cafe of Becle and Becle, H. 1713. The teſtator, 
being tenant in tail, had power by deed or will to charge 
the lands with 20001, for portions for younger children, 
living at his death. He had only two daughters, and the 

ounger was born after his death, He charged the lands 

y his will for raiſing this 20001. And the queſtion was, 
whether it ſhould be raiſed. It was objected, that the 
elder daughter was not intitled to any part of it, becauſe 
it was only to go to the younger children ; and the younger 
daughter. cannot claim any part of it, becauſe ſhe was not 
living at the time of his death. But by the lord chancellor 
Harcourt: The eldeſt daughter, tho' firſt born, when 
there is a ſon, hath been often ruled to be a younger 
child. Every one but the heir is a younger child in 
equity; and the proviſion, which ſuch daughter will have 
is but as a younger child's, in regard the ſon goes away 
with the land as heir: ſo here, the eſtate goes all to the 


remainder man, who is heres factus, and neither of the 
3 reo 
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two daughters is heir. And as to the younger daughter, 
he ſaid, it would be very hard in a court of equity, that 
a child, becauſe it happened not to be born at ſuch a 
time, muſt therefore be unprovided for; but the law ſo 
far regards an infant in ventre ſa mere, as in this reſpect 
to look upon it as living at the time of the father's death. 
1 P. ill. 244. * 3 

18. If one will that his ſon ſhall have his land after the 
death of his wife; here the wife of the deviſor ſhall have 
the land firſt for term of life. So likewiſe if a man de- 
viſe his goods to his wife, and that after the deceaſe of his 
wife his ſon and heir ſhail have the houſe where the goods 
are; there the ſon ſhall not have the houſe during the life 
of the wife: for it doth appear that his intent was, that 
his wife ſhould have the houſe alſo for her life, notwith- 
ſtanding it were not deviſed to her by expreſs words. 74. 

If a deviſe be to one for life, and afterwards a limita- 
tion, either immediate or mediate, to the heirs of his 
body, the deviſee takes an eſtate tail. Bur. Mansf. 
1631. | 


Eftate equally te 19. Mar. 2. 1738. Owenand Otven. The teſtatrix deviſed 


be divided, 


the reſidue of her perſonal eſtate to her two nieces, egually 
to be divided between them, and appointed them executrixes 
accordingly. One of the nieces died in the life of the 
teſtatrix. The queſtion was, whether a —— of the 
reſidue ſhould go to the next of kin, as undiſpoſed of by 
the will; or the deviſe to the two nieces was a' jointe- 
nancy, and the whole reſidue ſhould go to the ſurviving 
niece. By the lord chancellor Hardwicke : It is clear to 
me, that if both of the nieces had been living, the words 
equally to be divided would have made a tenancy in'com- 
mon, and not a -jointenancy ; for tho' theſe words, in a 
ſtrict ſettlement at common law, have never been deter- 
mined barely of themſelves to make a tenancy in com- 
mon, yet in a will it is ſettled that theſe words will make 
a tenancy in common, both with regard to real and per- 

ſonal eſtate. Ty. Ath. 494. | 
In the caſe of Rigden and Vallier, Mar. 25. 1751. 
The queſtion aroſe on a deed poll, which began in this 
manner, To all chriſtian. people, &c. I George Everin- 
den, in conſideration of natural love and affection, &c. 
and for the firm ſettling and aſſuring of all my real and 
«6 perſonal eſtate on my wife and children after my de- 
«© ceaſe, diſpoſe thereof in the manner following; I give, 
grant, and confirm to my daughter Margaret, &c. 
This was not in queſtion. ] Alſo, I give, grant, and 
« confirm 
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« confirm to my two daughters Margaret and Hannah 
« the rents and profits of the land called VJ. during the 
« life of my wife, equally to be divided betwixt my ſaid 
« daughters, paying to my wife ———-— per annum; 
« and after her deceaſe to them and their heirs, equally 
« to be divided bettuixt them, Alſo I give, grant, and 


confirm -t6 my five daughters all my perſonal eſtate 


« equally to be divided betwixt them, after all my debts 
« and funeral charges paid and ſatisfied.” This deed. 
was ſighed and ſealed by George Everinden in the prefence 
of three witneſſes, He and his wife died. Hannah, one 
of the daughters, married Rigden, by whom ſhe had the 
plaintiffs, and died. The queſtion was, whether Mar- 
garet and Hannah took as jointenants, or as tenants in 
common. If the latter; the plaintiffs, who brought their 
bill for an account of the rents and profits of a moicty of 
the eſtate given to Margaret and their mother Hannah, 
and claimed as co-heirs of Hannab, were right: If the 
former; the whole ſurvived to the defendant Margaret, as 
the ſurvivor of her ſiſter.— By the lord chancellor Hard- 
wicke : This caſe depends upon a deed or writing, which, 
tho' executed as a deed, I am not ſure was intended to 
take effect as ſuch, It begins as a deed poll; but it is a 
diſpoſition of the whole real and perſonal eſtate of Everin- 
den, and to take place from his deceaſe, and in conſidera- 
tion of the natural love and affection he bore to his wife 
and children. If it be not conftrued as a will, or co- 
venant to ſtand ſeiſed, (and being in conſideration of na- 
tural love and affection, tho' by a ſingle deed without li- 
very, it may be conſidered to be a covenant to ſtand ſeiſed), 
it will be void, being without livery, and becauſe a free- 
hold cannot paſs in futuro. But by way of covenant to 
ſtand ſeiſed, it may be good; for that operates not by 
tranſmutation of the poſſeſſion, but the uſe remains in 
the grantor till taken out of him by force of the con- 
ſideration, The preſent queſtion ariſes upon a very li- 
tigated point in the books, tho' clear enough in one view. 
In a will, the words equally ta be divided certainly create a 
tenancy in common, tho” this at firſt was doubted ; nay 
the words equally, or ſhare and ſhare alike, have the ſame 
effect. But it is ſaid, that there is not ſufficient autho- 
rity to eſtabliſh theſe words to make a tenancy in com- 
mon in a deed, and that the books take the law to be other- 
wiſe, ' Tis true, the books do ſo generally. And yet 
there is no ſolemn determination that I can fd, where it 
has been adjudged againſt a title, that the words equally to 
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be divided will not create a tenancy in common in a deed, 


to be of opinion, that the deed or inſtrument, call it 
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The only determination that hath been, was in the caſe 
of Fiſher and Wig (L. Raym. 62 3. 1 P. Will. 14.) which 
hath been' relied on as a judgment of the court of king's 
bench, that theſe words make tenancy in common in a 
deed, But it is objected, that this is a cafe of doubtful 
authority, being on the opinion of only two judges, againſt 
ſo great a man as lord chief juſtice Holt; and it is ap- 
* too, that this judgment was afterwards reverſed. 

have made inquiry, and cannot find that it was, or that 
even a writ of error was brought: ſo that this judgment 
yet ſtands, and is ſo far an authority, that this conſtruc. 
tion in regard to the words egrally to be divided making 
a tenancy in common, took place in the caſe of the ſur- 
render of 'the copyhold lands. Another caſe has been 
cited at the bar, which, if rightly reported, is in point, 
2 Vent. 361. But I have cauſed the regiſter's books to be 
ſearched, and can find no decree to warrant the report: 
but notwithſtanding this, there might have'been fuch a 
cafe, and it is taken by Gould that there was. Another 
caſe is mentioned at the end of Fiſher and Wig, by Nor- 
they; but the records have been ſearched, and there is no 
poſſibility of finding it. Smith and Fohnfon too is another 
authority, ſuch as it is.—In regard to the caſe before me, 
upon the beft conſideration I can give it, I am inclined 


what you will, has created a tenancy in common; and 
that to ſay otherwiſe, would be a manifeſt contradiction 
to the intention of a father providing for his' children, 
Tho' none has a greater reyerence for the opinion of lord 
chief juſtice Holt than I have, I think the- arguments of 
the other judges are founded more on the reaſon and 
nature of the thing than his lordſhip's.; and that his pro- 
ceed from the artificial and refined reaſoning of the law, 
and are deduced from a great deal of fine learning drawn 
from argument in other caſes. The arguments of Mr 
ji ice Gould have great weight, and are by no means fa- 
tisfactorily anſwered. Indeed that caſe was on'a ſurren- 
der of copyhold lands in the lord's court; and the two 
judges argued it was not to be conſidered with great ſtrict- 
neſs, but as a will: whereas Holt contended that it ſhould 
be conſtrued as a deed ; and in one thing he is certainly 
right, that the ſurrender of copyhold lands to uſes is not 
to be conſidered on the foot of uſes, being not within the 
ſtatute of uſes ; and therefore ſuch a ſurrender is only a 
direction of the lord whom to admit; and when admitted, 
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the ſurrenderee is not in by the grant of the lord, but by 
the ſurrender, If the arguments of the judges had any 
weight in that caſe, they muſt have full as much in this, 
being on a covenant to ſtand ſeiſed. But it is objected, 
that there is no warrant to conſtrue a deed to uſes; as to 
the limitations and words of it, with greater latitude than 
a conveyance by way of feoffment, or any other — 
ance at common law ; and that ftrange confuſion would 
ariſe, if the words of a deed on the ſtatute of uſes ſhould 
be taken in a larger ſenſe than they would bear in a con- 
veyance at common law, This is true in general : for 
the ſtatute joining the eſtate to the uſe, it becomes one 
intire conveyance by force of the ſtatute. But ſome re- 
ſtriction muſt be added to this. The words of limitation, 
to be ſure, muſt be conſtrued in the ſame ſenſe as at com- 
mon law. But when there are words of regulation or 
modification of the eſtate (as the words equally to be di- 
vided are), and not words of limitation; I think there is 
no more harm in giving them a greater latitude in deeds 
on the ſtatute of uſes, which are truſts at common law, 
than in feoffments, which at all times have been ſtrict 
conveyances. The caſe upon that occaſion cited by Gould, 
is very material; where the intendment, not the words, 
of the ſpecial verdict influenced the determination. Con- 
ſider the argument from thence to the preſent caſe, The 
only diſtinction taken between the conſtruction of words 
in a ſpecial verdict and in other caſes is, that in a ſpecial 
rake. they; may be taken more largely than in plead- 
ing; and therefore it is often ſaid, that a deſcription, 
which would be bad in a count or plea, may be good in 
a verdict, and taken by the intendment of the jury: but 
there never was any book that ſaid, that words may be 
taken more looſely in a ſpecial verdict than in a deed; 
It is admitted, that-if the deed had been in this manner, 
to hold one moiety to one and her heirs, and the other 
moiety to the other and her heirs, this had been good, 
not only in ſuch a deed as this, but likewiſe in a feoff- 
ment. And conſidering how the ſenſe of the words equally 
to be divided is to be conſtrued, there is no reaſonable 
differance between the two caſes. Thus the matter ſtands 
on the foot and authority of Fier and Fig. —But there 
are other.reaſons which greatly ſtrengthen the preſent caſe 
in favour of the plaintiffs. - The firſt is this: Here is a 
parent making a proviſion for his- children == were 
fiye in number), and for his wife: if the chi 

to take this eſtate intended for the ſupport of each of them 
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and their future families, as jointenants ; the ſhare of 
one, who ſhould happen to die, would not deſcend for 
the maintenance of his children and poſterity, but ſur- 
vive to the other jointenants ; a diſpoſition by no means 
reaſonable, nor likely to be ſuppoſed agreeable to the in. 
tention of the father. And this court has always uſed a 
great latitude in purſuing the intent of the parties, in 
conſtruing a deed to make a tenancy in common or a 
jointenancy, tho' the words equally to be divided have been 
omitted; and have determined therefore, that if two men 
jointly and equally advance a ſum of money on a mort- 
gage in fee, and take a ſecurity to them and their heirs, 
there ſhall be no ſurvivorſhip ; and ſo if they forecloſe an 
eſtate, it ſhall be divided betwixt them, becauſe their in- 
tention. is ſuppoſed to be ſo. It has been ſaid indeed, if 
two men make a purchafe, they may be ſuppoſed to buy 
a kind of chance between them, and to intend that the 
ſurvivor ſhall be intitled to the whole, But it has been 
determined, that if two purchaſe, and one advance more 
than the other; there ſhall be no ſurvivorſhip, tho' there 
be no ſuch words as equally to be divided, or to hold as 
tenants in common : which ſhews, how ſtrongly the 
courts have leancd againſt ſurvivorſhip, and erected a te- 
nancy in common, by conſtruction, or the intention of 
the parties. Conſider how nearly this comes to the caſe 
in queſtion, And this court always conſiders proviſions 
for children, as having an equitable conſideration. And 
therefore, tho? ſuch voluntary diſpoſitions cannot be pre- 
ferred to debts for valuable conſideration z yet they are 
always preferred to other voluntary diſpoſitions. —— But 
Geo. Everinden has himſelf put his own conſtruction on 
the words, by the diſpoſition of his per/ongl eſtate; which 
is allowed to make a tenancy in common,—Beſides, this 
appears to be as near a teſtamentary act as poſſible; nor 
do I know why it may not be proyed as a will, notwith- 
ſtanding the ſolemnity of the execution, by ſealing and 
delivery: according to the caſe of Kibbet and Lee (Hob. 
31 3) and a late determination in the king's bench in the 
caſe of Trimmer and Fackſon. And it is admitted, that in 
a will, theſe words make a tenancy in common; and I 
think it ought to be ſo here, My opinion therefore at 
preſent is, that, agreeable to the caſe of Fiſber and Meg, 
ſtrengthened by the farther obſervations already made, 
the plaintiffs are intitled to a diviſion of the eſtate. 
2. Yes. 252. 
So in the caſe of Goodtitle and Stoakes, in the king's 
bench: H. 26 G. 2. By indentures of leaſe and 2 
date 
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dated in the year 1695, and made between John Curl 
and his wife of the one part, and William Pureſiy and Peter 
Capper of the other part, the ſaid John Gurl granted and 
releaſed to the ſaid et e and Capper and their heirs, the 
lands in queſtion, to the- uſe of ſuch and fo wy of the 
children of the ſaid Gurl, on the body of his ſaid' wife 
begotten, in ſuch manner, and in ſuch ſhares, 'as the 
ſaid Jehn Gurl ſhould appoint; and in default of ſuch 
appointment, to the uſe of all ſuch children equally td d di- 
vided: with a remainder to the right heirs of the ſaid 
John Gurl. — John Gurl died, without making any ap- 
pointment, leaving his widow, and children, Richard, 

ane, Peter, and Wilmot. — The queſtion was, whether 

y the words © to the uſe of all ſuch children equally to be di- 
«-vided” the children too as tenants in common, of 'as 


jointenants, in which caſe Vilmot who married the de- 


fendant, being the only ſurviving child, would take" the 
whole. Lee Ch. J. delivered the opinion of the court: 
This caſe depends upon the clauſe” (abovementioned), 
The defendants have inſiſted, they ought to take as joint 
tenants, Joint tenants muſt be to the land in one Tight, 
and by one joint title, and they muſt have one joint free- 
hold. Tenants in common take differently, as is laid 
down, 1 Int. ſe. 292, 296, 297. from which it does 
appear, that no particular words are neceſſary to create a 
tenancy in common. The queſtion then comes to this; 
Whether the children do not take ſeveral frecholds, With 
a ſeveral occupation? To make them tenants in-com- 
mon, would be to conſtrue every word in this deed/as 
operative. No words in a deviſe or a grant ſhall be con- 
ſtrued void, if they can be conſtrued otherwiſe conſiſt- 
ently. (3 Lev. 373.) There is no doubt at this time of 
day, but that the words equally to be divided, in a will, 
make a tenancy in common. 2 the caſe Cro. Elix. 443, 
695. it was firſt determined to be ſo. There is no de- 
termination where in a deed to uſes they will. It has 
been objected, they have a joint title in the freehold; and 
the words equally to be divided will not ſever it: And tho” 
the ſtatute of uſes executes the uſe to the poſſeſſion ; yet 
it leaves the eſtate ſubject to the ſame uſes : The intent 
cannot prevail here: and theſe words, in a conveyance at 
common law, would not create a tenancy in common. 
But the queſtion here is not, whether the joint title is 
ſevered ; but, whether any joint title is conveyed. If 
land be given to A. and B. to hold one moiety to A. 
and his heirs, and the other moiety to B. and his heirs ; 
they take as tenants in common. And where the grantor, 
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in the ſame clauſe, and uns flatu, uſes the words egualh 


to be divided; he intends to convey an equal property in 
the land, and to the fee, to each. This is the opinion 
of Popham, Cro. Eliz. 696. in his argument. I cannot 
think the clauſe here is nugatory, or of no effect. The 
intent of the party operates to paſs the whole fee. There 
is no rule in law, to prevent the court from making a 
conſtruction, according to the intent of the party, in a 
deed. The true reaſon, why the words equally to be divided 
make a tenancy in common, is from the apparent intent 
that the eſtate ſhould be divided : And ſuch a conſtruction 
ought to be made, if there be no rule to the contrary ; and 
na preciſe words are neceſſary, The caſe in 2 Ventr. 365, 
is in point: A covenant to ſtand ſeiſed to the uſe of A. for 
life; and after, to two equally to be divided. 1 If. 191, 
a. If a verdi find that a man hath two parts of a ma- 
nor, or the like, to be divided into three parts; they are 
tenants in common, by the intendment of the verdict; 
And if in a verdict, there is no reaſon why not in a deed, 
Carth. 343. Leigh v. Brace. A conveyance by way of 
uſe ſhall be conſtrued as a will, with reſpect to the inten- 
tion of the parties. The caſe of Fiſter and Jig cannot 
now be departed from ; It is mentioned in the caſe of 
Philips and Stringer, as if this judgment had been re- 
verſed ; but it was not. The whole reaſoning of Holt's 
argument, in the ſaid caſe of Fiſber and Jig, is applied 
to the ſuppoſition of a conveyance at common law : but 
it does not from that appear, what his opinion would have 
been, upon a direct deed to uſes as here. In the cafe of 
Rigden and Vallier, lord Hardwicke Ch. J. declared, upon 
the beſt conſideration he could give the caſe, that he was 
inclined to think, that the words equally to be divided, whe - 
ther in a will or deed, create a tenancy in common, —— 
And judgment was given for the plaintiff by the whole 
court. 

And in the caſe of Peat and Chapman, Aug. 3, 1750: 
The teſtator deviſed all the reſt and refidue to be divided 
betwixt two. By Sir John Strange, maſter of the rolls : 
This muſt be underſtood to be equally divided, and is a 
tenancy in common ; and by the . of one in the life 
of the teſtator, his moicty ſhall not ſurvive to the other 
deviſee of the reſidue, but be conſidered as undiſpoſed of 
by the will, and divided among the next of kin, as if na 
deviſe thereof had beep, 1 Ve. 542. | 
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20. A deviſe of all a man's goods and mortgages to his Deviſe of mort- 


executors, is a good deviſe, and will paſs all the lands — 


mortgaged; for the equity of redemption paſſeth to the 
deviſee. God. O. L. 477. Cro. Car. 37 

But by a general deviſe of all lands, tenements, and 
hereditaments, a mortgage in fee ſhall not paſs, unleſs the 
equity of redemption be forecloſed ; and if after ſuch de- 
viſe made, a forecloſure is had, yet ſuch eſtate ſhall not 
paſs by thoſe general words of lands, tenements, and 
hereditaments, 
new purchaſe of the land. The intereſt of the land muſt 
be ſomewhere, and cannot be in abeyance ; but it is not 
in the mortgagee, and therefore muſt remain in the mort- 
gagor. If a man deviſes his eſtate, and after makes a 
mortgage in fee, it is a total revocation in law, yet in 
equity it is a revocation only pro tanto. And the mort- 
gagee, with regard to the inheritance, is a truſtee for the 
mortgagor till a forecloſure. Tr. At. 605. 2 Bac. Abr. 


auſe a forecloſure is conſidered as a 


paſſeth the 


"21. By the word /ands, an advowſon will not paſs ; Advowfou, 


but by hereditaments it may. Forteſc. 351. 

But fee farm rents, portions of tithes, or any other 
right out of lands, will paſs by a deviſe of lands. Viner. 
Deviſe. K. 


tithes, fee farm 
rente. 


22. Where lands are appointed to be ſold, and it is Lands to be 


not ſaid by whom; the executor ought to ſell, becauſe he ſold. 


is the perſon intruſted with the execution of the will. 
Law of Teſt. 121. Law of Ex. 221. And a court of 
equity will compel the heir at law, and all other proper 
parties to join in the ſale. Tr. Ath. 490. 

H. 26 El. Vincent and Lee. A ſpecial verdict was 
found, that A. was ſeiſed of certain lands in fee, and de- 
viſed the ſame in tail, and if the donee died without iſ- 
ſue, that his ſaid lands ſhould be fold by his ſons in law, he 
in truth having five ſons in law; one of his ſons in law 
died in the life of the donee, and after the donee dieth 
without iſſue, and then the four of the ſons in law ſold 
the land: and it was adjudged, that the ſale was good; 
becauſe they were — enerally, by his ſons in law, 
and the lands could not be ſold by them all; and the 
words of the will, in a benign interpretation, are ſatiſ- 
fied in the plural number, albeit they had but a bare au- 
thority. But if they had been particularly named, it had 
been otherwiſe. 1 Inf. 113. 

But if a man deviſeth lands 0 his executors to be fold, and 
maketh two executors, and the one dieth; yet the fur- 
K 4 vivor 
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vivor may ſell the land, becauſe as the eſtate, fo the truft 
ſhall ſurvive. And ſo note a diverſity between a bare 
truſt, and truſt coupled with an intereſt. 1 If. 113. 
Yet in neither of thoſe caſes, albeit one refuſe, can the 
other make ſale to him that refuſed; becauſe he is party 
and privy to the laſt, will, and remaineth executor ſtill 


I 755 113. 7 

And hereupon lord Cook ſays, his advice to taem that 
make ſuch, deviſes by will, in order to make it as certain 
as they can, is, that the ſale be made by his executors or 
the ſurvivors or ſurvivor of them, if his meaning be fo, 
or by,ſuch or ſo many of them as take upon them the 
probate of his will, or the like. And it is better to give 
them an authority. than an eſtate, unleſs his meaning be 
they ſhould take the profits of his lands in the mean time, 
ang then it. is neceſſary that he deviſe, that the mean pro- 
fits till the ſale ſhall be aſſets in their hands; for other- 
wiſe they ſhall nat be ſo. 1 Ii. 113. 

For where the teſtator deviſeth that his executors ſhall 
ſell his land, there the land deſcendeth in the mean time to 
the heir; and until the ſale be made, the heir may enter 
and take the profits. But when the land is deviſed 10 his 
executor to be ſold, there the deviſe taketh away the deſcent, 
and veſteth the eſtate of the land in the executor, and he 
may enter and take the profits, and make ſale according 
to the deviſe. And in ſuch caſe, the executor is bound 
to ſel] ſo ſoon as he can; far that the mean profits taken 
before the ſale ſhall not be aſſets; and therefore he might 
otherwiſe take advantage of his own laches. 1 1nft.-236. 

Where there is a deviſe of lands to truſtees to ſell, to 
pay debts; the heir ſhall have the ſurplus, Law of Teft. 
114. u b. 7 

For whatever intereſt in, or profits out, of a real eſtate, 
are undiſpoſed of by a teſtator, the ſame ſhall deſcend. to 
the heir; and he takes them, not by the will, or the in- 
tent of the teſtator, but they are caſt upon him by the 
law, for want of ſome other perſon to take. Caſ. Talb. 44. 

Thus, the teſtator by will deviſed all his lands to truſ- 
tees to ſell, and diſpoſe of the money as he by writing 
ſhould appoint; and for want of ſuch appointment, to 
his four nephews. The teſtator by writing. appoints his 
truſtces to pay ſeveral ſums to ſeveral perſons, but not ta 
near the value of the land. It was held, that the nephews 
ſhould not have the reſidue, but that the heir at law ſhould 
have it, as an intereſt reſulting, and not diſpoſed of. City 
of London and Garway. 2 Vern, 571, 

A per- 
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A perſon deviſed his real eſtate to his executors, to be 
ſold for payment of debts ; the ſurplus, if any be, to be 
deemed perſonal eſtate, and to go to his executors, to 
whom he gave 201 a piece. It was decreed, that the ſur- 
plus ſhould be a truſt for the heir at law : And the ſame 
was afterwards affirmed in parliament. Counteſs of Briſtol 
and Hungerford. 2 Vern. 645, 

The teſtator deviſed to his nephew ſeveral lands, to 
hold to him and his heirs for ever, in truſt tobe ſold for 
payment of all his debts and legacies, within a year after 
his death, and made him executor, but gave him no legacy. 
It was held, that their was no reſulting truſt for thecheir 
at law; for then the executor, who is taken notice of as 
his nephew, would have nothing for his trouble, Cn 
ningham and Melliſh, Prec. Ch. 31. 2 Vern. 247. 

f lands be deviſed for payment of debts : the executor 
may ſell tho” authority be not eſpecially given him: but 
otherwiſe, if ſuch deviſe had been for legacies only, or for 
raiſing portions, or the like ; for in ſuch caſe there had 
been no remedy but in chancery againſt the heir. 1 Keb. 


14. | 

1 lands be deviſed on truſt, out of the rents and 
to pay debts and legacies; if the rents and profits will 
not raiſe it in a convenient time, the truſtees may ſell : 
for the words [profits of lands] eſpecially when to pay 
debts or portions, imply any profits that the land will 
yield, either by ſelling or mortgaging. 1 P. Will. 415. 

If lands be deviſed to be fold for payment of portions, 
and one of the children dies after the portion is due, and 
before the lands ſold ; the adminiſtrator of the child is 
intitled to the money. 1 Vern. 276. 

For lands deviſed to be ſold, or in truſtees hands, for 
payment of debts, portions, or the like, are to be deemed 


as money ſo far as there are any ſuch to be paid; and ſo 


money deviſed to buy lands, is to be deemed as lands. But 
with reſpe& to the heir at law or reſiduary legatee, the 


lands fo givenin truſt, or deviſed for payment of debts or 


legacies, ſhall be deemed as land; and he may, by pay- 
ing the debts or legacies pray a conveyance. 9g Mod. 170. 
So if money be deviſed to be laid out in land, and ſet- 
tled on a man and his heirs; he may come into court, 
and pray to have the money, and that no purchaſe may 
be made; for no other has any intereſt in it. But if he 
die before it is paid or laid out in land, and the queſtion is 
between the heir and executor who ſhall have it; the 
heir ſhall have it, and it ſhall be conſidered as land; _ 
becauſe 
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becauſe the heir in all caſes is favoured; and ſecondly, if 
the executor ſhould have it, it would be againſt the 
words of the will, which gave it to the heir. Prec. Cha. 
n 1 3 

Deviſe upon 2% Deviſe of a rent charge to his younger ſon, 60. 

— wardi the education and bringing him up in learning; it is not 
conditional, and he ſhall have the rent tho' not brought 
up in learning, and the words (towards his education) are 
only to ſhew the intent and conſideration of the payment 
of the ſum. 2 Lev. 154. 

Deviſe of lands to his wife for life, remainder to his 
ſecond ſon in fee; provided if his third ſon ſhall within 
three months after the wife's death pay 5001 to the ſaid 
fecond ſon his executors or adminiſtrators, then he deviſed 
them to the ſaid third ſon and his heirs. The third ſon 
died, living the wife: Then the wife died. The hcir of 
the faid third ſon may enter upon the lands, upon pay- 
ment or tender of the 5001." It is not a condition, but 
an executory deviſe. M. 5 G. Maths and Marks. 10 
Mod. 420. = gar, * 

Note, Executory is ſaid to be, where an eſtate in fee, 
created by deed or fine, is to be afterwards executed by 
entry, livery, writ, or the like. Eſtates executed are, 
when they paſs preſently to the perſon towhom conveyed, 
without any after act. And an executory deviſe is, where 
a future intereſt is deviſed, that veſts not at the death of 
the teſtator, but depends on ſome contingency which muſt 
happen before it can veſt, If a particular eſtate is limited, 
and the inheritance paſſed out of the donor, this is a con- 
tingent remainder ; but where the fee by a deviſe is veſted 
in any perſon, and to be veſted in another upon contin- 
gency, this is an executory deviſe. And in all caſes of ex- 
ecutory' deviſes, the eſtates deſcend until the contingen-' 
cies happen. ab 19 

Deviſe, If my fon and my two daughters die without 
iſſue of their bodies, then all my lands ſhall remain and 
come to my nephew and his heirs. Here no eſtate is de- 
viſed to the ſon and daughters by implication ; the words 
only import a deſignation or appointment of the time 
when the land ſhall come to the nephew, namely, when 
the ſon. and two daughters ſhall happen to die without iſ- 
ſue, and not before. For no eſtate being created to the 
ſon” and daughters, the nephew can take nothing by way 
of remainder ; for that muſt deſcend to the heir at law. A 
remainder cannot depend upon an abſolute fee ſimple, that ' 


being but the reſidue of an eſtate. For when all a man 
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has of an eſtate or any thing elſe is given or gone away, 
nothing remains, and no other or further eſtate can be gi- 
ven or diſpoſed, and therefore no remainder can be of an 
abſolute fee ſimple. Yet, in another reſpec, an eſtate in 
fee may be deviſed to one, and to be in another upon a 
contingency, as default of paying a ſum, or ſuch a one's 
dying without iſſue living the other, or ſuch ice. Vaugb. 
250, 270. 

„ — deviſed his lands to one, and deviſed alſo that 
the ſaid deviſee ſhould pay a rent to 4, and that 4 might 
diſtrain for it; and if the deviſee fail of the payment of 
the rent, that the heirs of the deviſor might enter. This 
is a good diſtreſs, and a good condition. 1 Lev. 269. 

Deviſe to his wife; proviſo, and my will is, that ſhe 
ſhall keep my houſe in good repair: This is a good con- 
dition, So a deviſe of lands to one, paying 101 to ano- 
ther, is a good condition, 1 Lev. 174. 

Deviſe of 1001 to his wife, for and in diſcharge of her 
dower ; is a condition, that ſhe ſhall not have the 1001, 
till ſhe make a diſcharge of her dower, Cro. Eliz. 274. 

If a man deviſeth land to an executor to be ſold ; this 
amounts to a condition. 1 17. 236. 

The mortgagee by will remits part of the mortgage 
money and all the intereſt, if the re/? be paid within three 

If the mortgagor doth not pay within three years, 
he loſes the benefit of the bequeſt. 1 Cha. Ca. 51. 

If lands are deviſed in fee, upon condition that the de- 
viſee ſhall not alien; this condition is void : And ſo it is 
of a feoffment, grant, releaſe, confirmation, or any other 
conveyance whereby a fee ſimple doth paſs. For it is ab- 
ſurd and repugnant to reaſon, that he who hath no poſſi- 
bility to have the land revert to him, ſhould reſtrain his 
ſeoffee in fee ſimple, of all his power to alien. And ſo it 
is, if a man be poſſeſſed of a leaſe for years, or of a horſe, 
or of any other chattel real or perſonal, and give or fell 
kis whole intereſt or property therein upon condition that 
the donee or vendee ſhall not alien the ſame ; this is void : 
becauſe his whole intereſt and property is out of him, ſo 
as he hath no poflibility of a reyerter : and if ſuch con- 
dition ſhould be good, it would ouſt him of all the power 


which the law gives him, which would be againſt reaſon, 


and therefore ſuch a condition is void. 1 Inf. 223. f 

When the deviſe is to an infant, when he ſhall be born; 
or to a daughter, when ſhe ſhall be married ; it ſhall de- 
ſcend to the heir in the mean time, 1 Si. 15 3. 


The 
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The teftator, having the reverſion of lands of which 
another was tenant for life, deviſed the lands tv a man 
when he ſhould marry his daughter. The tenant for life 
dies. The lands ſhall” deſcend, until the deviſee ſhall 
marry the daughter. 1 Kb. 82. 

If executors or others who are put in truſt by deviſe to 
ſel}, or the like, will not perform the truſt ; the heir may 
enter, Br, Deviſe. 46. 

A deviſe of lands was made, to the eldeſt daughter, 
paying 1001 to the ſecond daughter, and 1001 to the third 
daughter; and if the eldeſt daughter did not pay the 1001 
to the ſecond daughter by ſuch a day, then the teſtator 
deviſed the land to the ſecond daughter, ſhe paying her 
ſiſter's portion by a certain day; and if ſhe did not pay, 
then he deviſed the land to the third daughter. It was 
reſolved, ' this was not in the nature of a mortgage, to be 


| redeemable after the time of payment was over; but that 


the eldeſt daughter not paying at the time appointed, the 
ſecond daughter ſhould have the land, and the eldeſt had 
no relief. 2 Freem. 206. h Pe 

Te teſtator deviſed lands to one, upon condition to pay 


' 200001 to his granddaughter and heir at law, to wit, 


1000 a yeat for'the firſt ſixteen years, and 20001 a year 
after till the whole'fhould be paid, Of which; 1000 I being 
ier arrear; the heir enters. It was reſolved by Cowper 
lord chancellor, that the deviſce of the lands ſhould be 
relieved'apon-paying the 10001 with intereſt ; tile court 
decharing,”' that they would relieve wherever they could 
give ſatis faction or compenſation for the breach of the 
condition. 1 Salk. 156. 2 Vern. 594. 2 1 

Where the deviſee, who is ts perform the condition, is 
heir at law, notite of a condition muſt be given to him; 
becaufehe having a title by deſcent, need not take notice 
of any will, unleſs it be ſignified to him: But where the 
deviſee is a ſtranger, and not heir, he muſt inform him- 


ſelf of the eftate deviſed to him, and upon what terms, 


and muſt take notice of the condition at his peril. Cart. 
94. 1 Ventr. 200. 5 


to introduce uity, are void; - for wills, tho' favour- 
ably expounded, are yet to be conſtrued according to the 
common rules of the courts of law and equity: r it 
is, that à deviſe to John and his heirs, the remainder to 
Thomas and his heirs, is void ; for that the law in no caſe 
will allow a limitation of a fee ſimple upon a fee ſimple ; 
becauſe by a deviſe to John and his heirs, the deviſor = 

tranie 
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transferred the whole eſtate to him, and then the liniita- 
tion over muſt be impertinent and void, when the deviſor 
before had given the whole eſtate. Nor can his deviſe be 
good by way of future intereſt, or a remainder to veſt 
a contingency; becauſe no man can ſay when the heirs of 
ng will fail: and to allow the remainder to Thomas to 
e good upon ſuch a diſtant contingency, is to perpetuate 
the eſtate in the family of John, to preſerve a femainder 
or intereſt in Thomas, which probably may never veſt. 
Gilb. 116. 2 Bac, Abr. 80. . 
But tho' the law will not allow a preſent remainder to be 
limited upon a fee, yet a future contingent eſtate may be 
limitcd upon a fee, where the contingency, upon which it 
is to velt, is to happen in a ſhort time : And therefore if a 
deviſe be made to John and his heirs, and if he die with- 
out iffue, living T homas, then to Thomas and his heirs; 
there nothing veſts immediately in Thomas, becauſe the 
whole eſtate is transferred to John; yet the limitation is 
good by way of executory intereſt or deviſe ;- becauſe it is 
to veſt on a contingency which is to happen on a life in 
being, therefore out of the inconvenience or danger of 2 


e L becauſe John is only tied up from alienating ' 
ife, 


but for and his heirs are at liberty to diſpoſe of it 


after the death of Thomas. Gib. 116. 


The utmoſt length that has hitherto been allowed for 
the contingency of an executory deviſe to happen in, is 
that of a life or lives in being, and one and twenty 
years afterwards, As when lands are deviſed to fuch 
unborn ſon of a feme covert, as ſhall firſt attain the 
age of twenty one, and this heirs; the utmoſt length 
of time that can happen before the eſtate can veſt; is the 
life of the mother and the ſubſequent infancy of her 
ſon : and this hath been decreed to be a good executory 
deviſe, Blackfl. b. 2. c. 11. ſ. 2. 

If a man deviſe a perſonal chattel to one, the remainder 
of it to another; the firſt deviſee hath the whole property, 
and may diſpoſe of it as he pleaſeth : for ſuch chattels 
will bear no limitation over, becauſe being commonly 
moveable things, they are ſubject to be broken, worn out, 
or loft, in the compaſs of a life; and therefore it were ri- 
diculous to ſuffer a limitation, which the nature of the 
thing will nat bear. Gilb. 117. 

But otherwiſe it is of a real chattel, as of an uſe: It 
was indeed formerly held, that ſuch limitations of re- 
mainders of terms are void; but at length the court of 
Chancery interpoſed, to rectify the rigour of the 2 
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law, and hath ſettled ſuch remainders of terms to be good, 
where the ſettlement doth not tend to introduce perpe- 
tuity. Gelb. 118. 

Therefore if a term be deviſed to John and the heirs 
male of his body, provided if John dies without iſſue in 
the life of Thomas, then the term to go to another ; this 
laſt limitation is good, becauſe there is no danger of a 
perpetuity, for the contingency on which it is to veſt is to 
happen within a life in being. Gilb. 118. 
| Bur if the limitation had been to John in tail, and the 
remainder over to another ; here the laft limitation, had 
been void, becauſe the whole property of the term being 
in John, the limitation over, which is to veſt on the con- 
tingency of John's dying without iſſue, is too diſtant to 
expect : whereas in the former caſe, the limitation after 
the intail to John is good by way of future intereſt or ex- 
ecutory deviſe, becauſe it is to velit in the compaſs of a 
life, or not at all; and it doth not look like a perpetuity, 
to oblige John from alienating, becauſe the eſtate will 
be free from the clog when the life is ſpent, and who- 
ever is proprietor afterwards may diſpoſe of it at pleaſure. 
Gilb. 119. a | Fig 

E. 1731. Fereyes and Robertſan. A man by his will de- 
viſeth his leaſchold eſtate, and other his chattels real, to 
his ſon William aud to the iſſue of his body; and if he die 
without iſſue, to his ſon B. and the iflue of his body; 
and if he die without iſſue, to C, and ſo on. By the 
whole court, The whole intereſt veſts in William, and 
ſhall go to his executors or adminiſtrators, and the limi- 
tations over are void. Bunb, 301. rn 

But a leaſe aſſigned in truſt for A. for life, remainder 
to B. for life, with remainder to twenty other perſons all 
in being at the time, is good ; becauſe they are like can- 
dles all lighted at a time, and have an eaſy common pro- 
bability of determination, Law 1 . 

So to A for life, remainder to his firſt iſſue for life, is 
good; becauſe no vaſt uncertain diſtance of time. Law of 
Teſt. 99. 3 | 

15 WE it ſeemeth to be agreed, that where the de- 
viſee or grantee of a leaſehold would be tenant in tail in 
cafe of a freehold, he ſhall have the whole intereſt in the 
leaſehold, and all limitations over are void; but where 
he would be only tenant for life in caſe of a freehold, 
the limitation of the leaſchold over will be good. = 

Money cannot be deviſed from one to another; as for 
inſtance, the teſtator had three daughters to whom he 5 

viſ 
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viſed 5401 equally to be divided; and if any of them 
died without iſſue, ber part to go to the ſurvior: one of 
them married and died without iſſue; the huſband exhi- 
bited a bill againſt the executor and the ſurviving ſiſters 
for his wife's part, being 1801; and had a decree : be- 


cauſe a ſum of money cannot be intailed. 2 Ventr. 349. 


So in the caſe of Butterfield and Butterfield, Oct. 29, 
1748; where money was deviſed to one for life, and the 
heirs of his body ; and if he died without heirs of his 
body, then to go over : it was held, that the whole pro- 
perty veſted in the firſt taker, the limitation being too 
remote. And it was ſaid, to be an eſtabliſhed rule, that 
where perſonal eſtate is given for life, and then to the 
indefinite heirs of the body, there being no recovery by 
which the intail of perſonal eſtate can be barred, the 
firſt taker may diſpoſe of it as he pleaſes: and tho' a 
perſonal cannot deſcend as a real eſtate, yet if it was in- 
tended to go in that courſe of deſcent, which would be 
an intail of land, the firſt taker has the abſolute property, 
and the remainder over cannot take effect. 1 Veacy, 


133. | 

Fut the ſe of chattels perſonal may be bequeathed to 
one for life; and after, the property to another: ſo that if 
one will that A ſhall enjoy the uſe of his houſhould ſtuff 
during his life, and after that it ſhall remain to B; this is 
a good deviſe thereof to B. But if the property of the 
thing be bequeathed to the firſt of them, then it is other- 
wiſe ; for the gift of a chattel perſcnal, tho* but for an 
hour, is a gift thereof for ever; provided. that the teſta- 
tor make it abſolute, and not conditional. Stwin. a. 207. 
1 P. Will. 651. 

A deviſe of goods to A for life, with remainder after 
the deceaſe of A to B. It was ſaid to be now clearly 
ſettled, that it is a good deviſe to B, and that B. may ex- 
hibit'a bill againſt A to compel him to give ſecurity that 
the goods ſhall be forthcoming at his deceaſe ; and is all 
one whether the goods or »/e of the goods be deviſed for 
life, 2 Freem. 206. 


M. 1696. Hide and Parrot. The teſtator bequeathed 


all his houſhold goods to his wife for life, and after to his 
ſon ; It is a good deviſe over, and the ſame as if the de- 


viſe had been only of the uſe of them for her life. And 
by lord Somers: It is a rule, where perſonal chattels are 


deviſed for a limited time, it ſhall be intended the uſe of 
them only, and not the thing itſelf. 2 Vern. 331. 
M. 
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niiſted af corn, hay, cattle, and the like, 
ife, and after her death to the plaintiff. It 
that no remaindex can be limited cer. of 
ſuch chattels as. theſe, becauſe. the uſe of tham is to 
ſpend and conſume them. But the maſter of the alls ſaid; 
the deviſe oyer was. good ; but ſaid, if any of che cat- 
tle were worn out in uſing, the defendant wan not to be 


anſwerable for them; and if any were ſold as uſeloſs, the 


defendant, was only to anſwer the value of them at the 
time of ſale. And an account was decreed to be taken 
accordingly... . Abr. Caſ. Eg. 36. 

120. Upavell, 
ſeſſed of a perſonal eſtate of the value of 
wife and ſiſter, but no iſſue, deviſed that ſuch part af his 
eſtate as his wife ſhould leave of her ſubfiftence ſhould 
return to his ſiſter and the heirs A and made 
his wife executrix. The wife married; and died; living 
her huſband. The maſter of the rolls ſaid, that it is now 
eftabliſhed, that perſonal things or money may: bedeviſed 
for life, and the remainder over; and that tho'; it be true, 


that the wife had a power over the principal ſum provided 


it had been neceſſary, yet not otherwiſe. And he directed, 
that the maſter ſhould inquire how much had been ap- 
plied for the wife's ſubſiſtence, and the huſhand ta ac- 
count for the reſidue. 1 P. Will. 666. 
Where a man deyiſes goods to go as heir-looms with 
ſuch an eſtate, ſo far as by law they may; the court, to the 
end that the teſtator's intention may take effect, will de- 
cree a conveyance from him to whom they may come as 
perſonalty. Barnard. Cha. Ca. 54. „ nt , ti 
25. A deviſe to one's children and grandchildren gene- 


were living at the time of making the will; but if a de- 
viſe were to one's children. and grandchildren living at 
the time of the death of the teſtator, a child iniventre ſa 
mere might in ſuch caſe be ſo far regarded, as to be looked 
upon as living, 1 P. Will. 342. Ft 

For a deviſe to an infant i uentre ſa mere is good; and 
the frechold ſhall deſcend in the mean time. 1 Rel!'s 
Ar. 609. 1 Lev. 135. F 

So if a man- deviſes lands to be ſold, for the increaſe 
of childrens portions ; a child born ſince the will ſhall 
have a ſhare, 2 Cha. Rep. 211. * 

So where a man conveyed a term for 500 years, upon 
truſt to raiſe 1500 1, for ſuch child or children as = 
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ſhould have living at his death; and died, leaving no 
child, but his wife enſient of a daughter, which was after 
born: It was decreed, that this daughter was a child Riv- 
ing at his death, within the meaning of the truſt. And 
the direction of a truſt is not ſo ſtrictly conſtrued uc the”. 
limitation of an eſtate at law; and in 'LirtfereP's cafe, in 
lord Bradgman's time, a bill was brought on behalf of an 
infant in ventre - mere to ſtay waſte, 'and an injunction 
was granted. Hale and Hale. ' Prec. Chi.” o. 
And by the 10 C11 M. c. 16. Where any eſtate half, 
by any marriage or other ſettlement; be limited ini re- 
mainder to, or to the uſe of the firſt or other ſon or ſons 
of the body of any perſon lawfully begotten, with re- 
mainder over to the uſe of any other · perſon; or in re- 
mainder to, or to the uſe of a daughter lawfully begotten, 


with remainder' over to any other perſon; any ſon or 


daughter of ſuch perfon/lawtully begotten, that ſhall be 
born after the deceaſe of his father, may by virtue of ſuch 
ſettlement take ſuch eſtate ſo limited, in the ſame man- 
ner as if born in the life time of their father; altho' there 
ſhall. happen no eſtate to be limited to” truſtees, after the 
deceaſe of the father, to preſerve the contingent” re- 
mainder to ſuch after-born children until they ſhall come 
in eſſe. 82 

4 11G. 2. Jenes and Fulham. The teſtator, being 
poſſeſſed of a term, deviſed it in theſe words: To my 
« wife for her life; and after her deceaſe, to ſuch child 
« as my ſaid wife is now ſuppoſed to be with child and 
« enſient of, and his heirs for ever: Provided always, 
« that if ſuch child, as ſhall happen to be born as afore- 
© ſaid, ſhall die before it has attained the age of 21 years, 
leaving no iſſue of its body; then the reverſion of one 
“third part to my ſaid wife, and the other two thirds to 
my liſters.” The teſtator dying within a month after, 
the wife entred, and enjoyed during her life, but had no 
child or miſcarriage. And upon her death, the queſtion 
was, Whether, as no child had ever been born, the re- 
mainders, limited upon his dying under 21 without iſſue, 
could take effect. And after ſeveral argumen:s, it was 
held by the court of king's bench, that they might ; that 
tho' formerly there had been opinions to the contrary, yet 
according to the law now ſettled, the deviſe to the infant 
in ventre ſa mere was well limited, and if any child had 
been born, would have paſſed the term accordingly: ſe- 
condly, that tho” no child was ever born, yet the re- 
remainders are notwithſtanding good; fer there being no 

Var, IV, L deviſce, 
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4 — 55 deviſee, the deviſe, tho' void — — poſt facto, falls to the 
? ground as much as if it had been void in its creation, 
and this lets in the remainders immediately; that tho 
tho clauſe by which the remainders are limited is in 
words, ſtrictly ſpeaking, conditional, yet they do not 
make it a condition, but only a limitation. Laſty, that 
the contingencies muſt happen within a reaſonable time; 
and therefore it may well operate by way of executoty 
deviſe. And they ſaid they had ſeen the decretal order in 
the court of chancery, by which it appeared, that the 

ſame queſtion, ariſing upon this ſame will and concerni 
the ſame premiſſes, came before lord Harcourt ; and that 
he was of opinion, that the deviſe over of the reverſion 
in thirds to the wife and two. ſiſters was good, notwith- 
ſtanding the wife was not enſient with any child. Vin. 

De viſe. L. * f f ' "ID WIT 
In what cale 26. The father ſettled a leaſe, with reference to his 
Gull be implied, will; in which he gave 5001 to each of his daughters, 
1 to be paid at the age of twenty-one j and if any or all 
died before. that age, then to others; but deviſed no main- 
tenance to them till their portions became payable: By 
- the court, a maintenance cannot be decreed, ſe of 

the deviſe over. 1 Chan. Caſ. 249. 3 Salt. 27. 
But if there is no deviſe over, the court will decree 
a maintenance in the mean time: Thus in the caſe of 
Harvey and Harvey, E. 1722. The father ſeiſed of a real 
eſtate, and poſſeſſed of a perſonal eſtate, and having ſe- 
veral children, deviſeth all his real and perſonal eftate to 
his eldeſt ſon, charging the ſame with zoo01 apicce to 
all his younger children, payable at their reſpective ages 
of twenty-one ; but in the will no notice is taken of main - 
tenance for the younger children in the mean time The 
younger children bring their bill, in order to-recovet in- 
tereſt, or ſome maintenance during their infancy. | Upon 
which the maſter of the rolls, having taken time. to con- 
fider of the caſe, and having been alſo attended with pre- 
cedents, decreed, that the younger children ſhould: re- 
cover maintenance. He abſerved, that theſe being veſted 
legacies, and no deviſe over, it would be extreme hard 
that the children inould ſtarve, when intitled to fo con- 
ſiderable legacies, for the ſake of their executors: or ad- 
miniſtrators, who in caſe of their deaths wauld have the 
ſaid legacies :. That in this caſe, the court would do, what 
in common preſumption the father, if living, would (nay 
ought to) have done; which was, to provide neceſlaries 

for his children. 2 P. Will. 22, 
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2. It is uſual in wills to deviſe all the houſhold ſtuff 3 Houſbold ſtuf. 


by which words plate about the houſe, and not for orna- 
ment, paſſeth; but books, cattle, clothes, coaches, corn, 
carts, ploughs, waggons, and any thing fixed to the free- 
hold, will not paſs by that word. Sin. a. 185. 
28. By a deviſe. o 
2 Vern: 638. 3 Atkyns, 370. | 
T. 1727. Nichols and Oftern. The teſtatrix deviſed all 
her houſhold goods to J. S. The queſtion was, Whe- 
ther by the deviſe of the houſhold goods the plate ſhould 
paſs? Tho” it was reported on a reference to a maſter, that 
there were manifeſt jntentions and declarations of the teſ- 
tatrix, that ſhe did not intend the plate ſhould paſs ; 
the maſter certifying that the plate was Rp xy uſed in 
the houſe; all the evidence touching: the intention of the 
party was rejected, there being a compleat and plain will in 
writing, which muſt not be altered or influenced by 
proof 2 F. Mill. 419. | 
If a man deviſeth 1200 l. to F'$, and by general words 
deviſeth all hia goods chattels and houſhold goods in and 
about his houſe to the ſaid 7 S; money in the houſe 
will not paſs, he having a particular legacy deviſed to 
him, tuin. a. 185. . | 
By a deviſe of jewels, plate, pictures, medals, and fur- 
niture; it was decreed by lord Hardwicke, that a library 
Fal did not paſs under the word 1 Ait. 202. 
29. It is uſual likewiſe to deviſe all the 
and 1mmoveable : Now by the civil law, ad 
of actions paſs by the word moveables, eſpecially when 
the words of univerſality are repeated in the will; as, I 
give to 7 & all my moveable goods and immoveable, of 
what kind ſoever, or whereſoever found. Swin. a. 18 5 
One deviſeth all his goods; and whether a debt by 
bond paſſed to the deviſee was the queſtion : Decreed, by 
lord chancellor Cowper that it did; that theſe words 
ſeemed at common law to paſs a bond, and to extend to 
all the. perſonal eſtate; but this being in the cafe of a 
will, and a will relating to a perſonal eſtate too, it ought 
to be.conſtrued' according to the rules of the civil law: 
now the civil law makes bana-mobil;a and bona immobilia the 
membra diuidentia of all eſtates z bona immobilia are land, 
bona mobilia are all moveables, which muſt extend to bonds, 
and therefore by the deviſe of all the teſtator's goods, a 
bond muſt paſs. © 1 P. Will. 267. 
Bya deviſe of all his goods, a leaſe for years will paſs ; 
if there be not ſome other circumſtance to guide the intent 
of the deviſec. Spin, a. 200. 
L 2 But 


houſhold goods, plate will paſs, —_ 
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But where a man deviſcd to his nicce all his goods, chat. 
els, heuſhold fluff, furniture, and other things which they 
were, or ſhould be in his horſe at the time of his death, and 
died, leaving about 2651 in ready money in the houſe; it 
was decreed, that this re»dy money did not paſs : for by 

the words other things ſhall be intended things of like na- 
ture and ſpecies with thoſe before mentioned. M. 1729, 
. Trafford and Berridge. 1 Abr. Eq. Caf. 201. | 
So where a, man deviſed ſo much of his perſonal fate 
aq, ſhould be and remain on ſuch an eftate at his death; and 
there were, amongſt other things, corn, houſhold goods, 
plate, and 400] in money; it was decreed by the lold 
chancellor Hardwicke, that all ſtock on the farm, live 
and dead, and all ſtores on the lands, did paſs; but that 
the gool did not paſs by the deyiſe. . Incledon and North- 
&te, Mar. 2. 4740. 34th. 437. 7 
8s where a man deviſed to his wife all his houſhold goids 
an other goods, plate, and flock within doors and without, 
and bequeathed the re/idue of his perſonal eſtate to an- 
other; it was decreed, that the teſtator's ready money and 
> bonds did nat paſs by the word gaods: far if the words 
., were to be taken in FA large a ſenſe, it would make void 
u the, bequeſt of the reſiduum; + and therefore the words 
wi ther goods ſhould be underſtood. to ſignify things of the 
like nature with bouſbold goods, . that the whole will might 
I 112... 7... 
30. Chattels are of two kinds, real and perſonal, Real 
chattels are ſuch as concern or ſavour of the realty ;. 2 
terms for years of land, the next preſentation to a church, 
and the like, Chattels perſonal (which are what ate 
commonly to be underſtood when goods and chattels are 
om by will) are properly things moveable, which may 
e annexed to or attendant on the perſon of the owner, and 
carried about with him from one part of the world to 
another, Such are animals, houſhold tuff, money, 
jewels, corn, garments, and every thing elſe that can 
properly be put in motion, and transferred from place to 
place. 2 BlackF. b. 2. c. 24. | 
By a deviſe of all his chattels, the deviſee ſhall not 
have glaſs of the windows, wainſcot, tables dormant, fats 
in the brewhouſe fixcd to the frechold, nor furnaces, nor 
the box or cheſt where the teſtator's evidences are; nor 
doves in the dove houſe, nor fiſhes in the pond, nor dee! 
s the park: for theſe things belong all to the heir. Cw/. 
181. 
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1. If a man ſeiſed of land for life, or in 25 or in tail, Lands, darts 
in his wife's right or his own, ſows it Wich dor, aof any the corn growing 
manner of grain, and dies before ſeverance; it thall go 

to the executor of the huſband, and not to the- wife-vr- 
heir, that "ſhall have the land, 1 59.— Sri. 2. 
32 31. Hob. 132. eB 4 i GE, 1 
t where a a was ſeiſed of Und em e 

the land, and deviſed the ſame, and died — — ; 
it was adjudged, that in this caſe thæ deviſee ould have 
the corn, and not the executors of the deviſor ; for the 
deviſce, i in relation to the chattels belonging: do che land, 
is put in the place of the executors, by the words of the 
will, 44. 20 Ja. Spencer's caſe. Wich- 51. Savin, a. 


183. 
| 15 if a man ſriſed i in fee ſows che lahds,/ Buy far 
renders them to the uſe of his wife, and dies before the 
ſeyerance; it ſeems, that the wife ſkall have the corn, and 
not the executors of the huſband: for this is a diſpoſition 
wry corn,, it being purtenant to the land; and ſince 
the huſband hath' Azel d of it during his life, it dent 
8⁰ to his executors. 1 Rolls Abr. 727. & 
And the teaſon why the corn paſſeth to the dauer as 
ap rtaining, to the foil when the property of the ſoil al- 
ters, and yet ſhall not deſcend to the heir, as appertain- 
in "ro the ſoil when the property of- the ſoil remains in the 
l owner, is this: _—_ every man's donation-ſhall_ 
by taken. moſt ſtrongly againſt himſelf ; and therefbre it. 
all paſs fin only t fr. it ſelf, - but the chattels that 
| beloti to the Jaind, But no chattels can deſcend to the 
| boy and therefore they go to the erecutor- Gilbert Rau 


W T e be fold; the corn Sem Row al go to the 
11 4 5 the Ew. unleſs ſpecially. Excepted, Want. 
realen ſeiſed in Re" Wers ths land; daft grants 
| 1 5 4 tar" life, remainder to B. ¶ enters, and dies be- 
fore the! corn is ſevered : His executors or adminiſtrators 
 hallinbt have the crop, becauſe he was not at any;charge 
e but B ſhall hate it. Hob. 132. 
Jener ly, the diſtinction ſeemeth to be, whitre the 
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eſtate is determined * the act of the party himſelf, .and 


where it is determined by the act of anothet. 

And therefore Littleton ſaith, if the leſſer, being tmant 
at *6ll; ſow. the land,” "and tlie leffor after it is ſorn, and 
before the corn is ripe, put him our; yet the leſſee ſhall 
have the corn, and ſhall have free entry, egreſs, and, re- 
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greſs, to cut and carry away the corn, becauſe he knew 
not at what time the leſſor would enter upon him. Qther- 
wile it is, if tenant for years, who knoweth the end of his 
term, ſows the land, and his term ends before the corn, is 
ripe ; in this caſe, the leſſor or he in the reverfion ſhall 
have the corn, becauſe the leſſce knew the certainty of his 
term and when it would end. Litt. ſect. 68. 
And the reaſon the tenant at will ſhall have the 
corn is, becauſe his eſtate is uncertain ; and therefore left 
the ground ſhould be unmanured, which would be hurt- 
ful to the publick, he ſhall reap the crop which he ſowed 
in peace, albeit the leſſor doth determine his will before 
it be ripe. And ſo it is, if he fet roots, or ſow hemp, or 
„or any other annual profit; if after the ſame be 
planted, the leſſor ouſt the leflee, or if the leſſee, dicth, 
yet he or his executors ſhall have that year's crop. But 
if he plant young fruit trees, or young oaks, aſhes, elms, 
or the like, or ſow the ground with acorns; there the 
leſſor may put him out notwithſtanding, becauſe they will 
yield no preſent annual profit. And this is not only 


proper to a leſſee at will, that when the leſſor determines 
his will, the leſſee ſhall have the corn ſown; but to every 


particular tenant that hath an -eftate, uncertain» And 


therefore if tenant for life ſoweth the ground, and dieth; 
his executors ſhall have the corn: for that his eſtate was 
. Uncertgin, and determined by the act of 


god. — And the 
ſame law is of the leſſee for years of tenant for life. — So if a 
man be ſeiſed of land in the right of bis wife, and ſoweth 
the ground, and he dieth ; his executors ſhall have the 


n, and if his wife die before him he ſhall have the 


corn. But if huſband and wife be jointenants of the land, 
and the huſband ſoweth the ground, and the land ſur- 
viveth to the wife; it is ſaid that ſhe ſhall have the corn, 
So if a woman ſeiſed in fee or for life ſows the land, 
and then takes a huſband, and he dies before the ſeverance; 
the wife ſhall have the profits, and not the executors of 
the huſband : for the corn committed to the ground is 2 


chattel real, which is annexed and belonging to the free- 


hold ; and not a chattel perſonal, annexed to the free- 
hold and transferred, And therefore if the huſband doth 
not diſpoſe of it during his life, it belongs to the wife 
and not to the huſband. So if the huſband ſows the 
land, and dies before ſeverance; the wife ſhall have the 
third part of the land ſo ſown for her dower : for ſhe ſhall 
be in of the beſt poſſeſſion of her huſband, above the title 
of the executor ;z and it would be unreaſonable, if — 
: huſban 


againſt the liberty 
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huſband had all corn land, that ſhe ſhould: ſtay far! her 
ſubſiſtence for a whole year, till the crop ſhould be renewed. 
Ia man ſeiſed of lands in fee hath iſſue a daughter, and 
dieth, his wife being exfjent with a fon q the daughter 
ſoweth the ground; the ſon is born ; yet the daughter 
mall have the corn, becauſe her'eſtate was awful, and 
defeated by the act of god; and it is good for the dm 
monwealth that the ground be ſown.— But if the Ve at 
will fow the ground with corn, and after he himſelf de- 
termine his will, and refuſeth to occupy the nd pm 
that cafe the leſſor hall have the corn, + becauſe he toſeth 

his rent,—And'if a woman that holdeth land ding hor 
widowhood, ſoweth the ground, and taketh huſband; the 
leſſor ſhall' have the corn, becauſe the determination of 
her own eſtate by her own act. But here theieſtate 
of the leſſee berng uncertain is defeaſible by à title para- 
mount; or if the leaſe determine by the act of the leſſee, 
as by forfeiture, condition, or the like there, be that 
hath the right paramount, or that entreth for any forfei- 
ture or the like, ſhall have the corn. So if z diſſerfor 
ſow the ground, and ſever the corn, and he who is ditteiſed 
re-enter ; he ſhall have the corn, becauſe he entreth 
dy a former title: and ſeverance or removing of the 
corn altereth not the caſe : for the regrefs is awirecon- 
tinuation of the'freehold in him in judgment of law from 
the beginning. 1 Inf 55. 2 Iufl. 8 t. 1 RolPs Abr. 
72 7 | ed 4, N q TT 
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22. Generally; by the eccleſiaſtical law, all conditions Deviſe in re- 


of marriage are uhlawful, as being a ſtraint of mat - 


reſtraint on the natural liberty of mankind, and an hin- riage · 


france to the propagation of the ſpecies- 


So if the condition be, that che legatee marry accord- 
ing to the appointment, arbitrament, ot conſent of ſome 
other perſon, this is rejected as unlawful. Godolphin's 
ht Legady, 45. ms OY CO Rn 

t if the conditions are only ſuch as whereby mar- 
riage'is not abſolutely prohibited, but only in part re- 
ſtrained; as in reſpect of time, place, or perſon; then 
„ 2 are not abſolutely to be rejected. God. 

L. 45. 

do if the condition be, not to marry before the age of 
twenty years, this condition is to be performed; other- 
wiſe, if it is continued to an unreaſonable length. 

So if the condition be, not to marry ſuch a particular 


— or a widow, or of one particular place, or the 
Ke. 


L 4 Generslly, 
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Generally, in the temporal courts, the diſtinction ſeem. 
eth to — — where the legacy is deviſed ovęr to an- 
other, and where it is not deviſed over: in the former 
caſe it hath been held, that the reſtraint ſhall be good, fo 
as the. lega« "ſhall not be due, unleſs the candizion be 
— — in the latter caſe, where there is no de- 
viſe over, it hath been held, that the proviſo or condition 


to defeat the legacy. 1 Ch. Ca. 22. 1 Fern. 20. 2 ern, 

* 1 the temporal courts a diſtinction is made where 
a portion is charged on the perſonalty, and where it is 
charged on land, If it is charged on, the perſonalty, 
they follow the rule of the eccleſiaſtical court, which 
hath juriſdiction, as to the perſonalty ;; but if it is charged 
on land, of which the eccleſiaſtical court hath, no juriſ- 
diction, they follow the rule of the common law courts, 
which on non- performance of the condition will not 
ſuffer the portion to be raiſed. In, the caſe of Hervey 
and Alton, Apr. 30, 1737; Sir Thomas Aſton by 
ſettlement after marriage created a term in truſt by mort- 
gage or ſale to raiſe 2000] for each of his daughters por- 
tions, provided they marry with their mother's conſent, 
and if either die before marriage with ſuch conſent, her 


e portion to ceaſe, and the premiſſes to be diſcharged; 


and if raiſed, then to be paid to the perſon to whom 
the premiſſes ſhould belong:“ and afterwards by will 
created another truſt term to augment. their fortunes 2000 | 
apiece more, but ſubjed to the condition as in ths ſettlement, 
and gave the, reſidue ver and above the 2000 apiece to 
his wife: and by a codicil created another truſt term for 
the better raiſing of his daughters portions. Sir Thomas 
died, leaving two daughters. One of them married after 


the age of 21, the other before the age of 21, and both 


of them without the conſent of their mother. Sir Joſeph 
Jekyl, maſter of the rolls 


Willes, and the chief baron Comyns, reverſed. the de- 
cree; and argued, firſt, that it is the right and liberty 


of the ſubject, who makes a voluntary diſpoſition of 


his own property, to diſpoſe. of it in what manner, and 
upon what terms and conditions he pleaſeth. . Secondly, 


that it is an eſtabliſhed maxim of law, that if an eſtate in 


land, or intereſt out of the land, is limited to commence 
upon a condition, precedent; nothing can veſt or take 
| effect, 


is 1 tertorem, to make the perſon careful, but not 


s, decreed the portions to be 
paid. But on appeal from this decree, the lord chancellor 
Hardwicke, aſſiſted by the two chief juſtices Lee and 
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effect, till che condlitioft is performed. And this is fo 
ſtrong and ſo ſettled 4 pont, that alths' the previous act 
was at firſt im die by the act of god, or other accident, 
the eſtate enn nkver veſt” Thirdly, that it is moſt agree 
able to the rules of eduity, to direct the execution of the 
trüſt according to the intent of him who appointed the 
truſt. At is faid, that a truſt is to be conſtrued favour- 
ably: and it is true; it is to be conſtrüett With fs much 
advantage as may be to make good and anſwer the intent 
and deſign of the party, but it is to be conſtrued ſtrictiy 
with regard to the execution of the truſt; and therefore 
it would be ua ſtrange thing, when the truſt directs the 
truſtees to pay the money at the time of the daughter's 


direct oney before that time. Fourthly, 


that a reſtraint in the preſent caſe is not only lawful, 
but prudent and reaſonable; and no conſequence more 
likely to enſue from it,” than the hindrance of an inconſi- 


derate or imprudent marriage. Comyns 744. Caf. Tatb. 
212. Gr.. | 

T. 1743; Pulling and Reddy. By the lord chancellor 
Hardwicke : "If a legacy be given to a woman upon this 
condition, that ſhe marry with the conſent of a third 
perſon, and there be ng deviſe over in caſe ſhe marry with- 
out ſuch conſent; this is anly to be conſidered in terrorem : 
but if there de à deviſe/over, then it ſhall go to whom 
it is ſo deviſed over.” This rule is taken from the civil 
law, as this cotrt hath' à concurrent juriſdiftion as to 
legacies; But if a portion be to ariſe out of land, and 
ther© is no devife over, in that caſe ſhe ſhall not have it, 
but it ſhall go to the heir; for the ſpiritual court hath no 
juriſdiction as to lands. There may be ſome doubt (he 
ſaid)- where* money is given to be laid out in lands. 1 
e 411452 

May 5. 1746. Reyniſh and Martin. Elizabeth Phillips 
by her will deviſed her real eſtate to her daughter Martha 
and her'heirs for ever; and then ſays, If my daughter 
Mary marry with the conſent of the truſtees _ 
** particularly named) or the major part of them, ſignified 
in writing before ſuch marriage had, then and not 
** otherwiſe I give and deviſe to my ſaid daughter Mary 


the ſum of 8001:” And after comes a clauſe, And 


* I do hereby charge all aforeſaid real eſtate with 
all my debts of all kind, and with all my legacies.” 
The teſtatrix died, leaving, iſſue the ſaid two daughters 
Martha and Mary. Mary married Thomas Reyniſh the 

plaintiff, 


pron dong mother's conſent, that the court ſhould 
to pay them 


153 


254 


If it 
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plaintiff, without the conſent, of the truſtees, And the 
bill was brought by Thomas Reyniſh, as, repreſentative 

and adminiſtrator of Mary his wife, for an account of the 

perſonal eſtate, and that the ſame might be applicd in 
payment of the ſaid legacy of 800 l; and in caſe the per- 

ſonal eſtate ſhould not be ſufficient, that then the real 

eſtate, ar ſo much thereof as will make good the deficien- 
cy, might be ſold, and the money ariſing thergfrom ap- 

plied for that purpoſe. This caſe coming. on; ta be heard 

at the Rolls, the perſonal eſtate nat being ſufficient, 

Forteſcue , maſter of the rolls decrecd the real eſtate to 

be ſold for payment of the legacy, The defendants ap- 

pealed from the decree, and the. cauſe now ſtanding for 

judgment, lord Hardwicke delivexed his opinion to the 

following effect: | Firſt, I will conſider this as if it had 
been a mere perſonal legacy and payable out of the per- 

ſonal eſtate, Secondly, I will conſider it as if it had 

been charged on the real eſtate originally. As ta the firſt, 

Japprehend, that taking this as a mere perſonal legacy, 

the plaintiff by the rules of the civil and eceleſiaſtical law, 

and which have been conſtantly adhered to in this court, 
will be intitled to the legacy; for it is an eſtabliſhed rule 

in the civil law, and has long been the doctrine of this 

court, -that where a perſonal legacy is given to a child 

on condition uf marrying with conſent, this is not looked 

on as a condition annexed to the legacy, but as a declara- 

tion of the teſtator in terrorem : And indeed the civil law 

makes ſuch conditions void, notwithſtanding the legacy 

be given over, but. that has not been received ſo in this 
court; but whenever the legacy is given over for breach 

of the condition, the gift over ſhall take place upon this 

foundation, becauſe it thereby appears clearly that the 

perſon, to whom it was given over, was in the mind and 

contemplation of the teſtator at the time of making his 

will ; but in the preſent caſe there is no ſuch gift over. 

The ſecond conſideration is, what the confequence will 

be taking this legacy as a charge originally laid upon the 

* and not merely — — Tn the will , * firſt 
a perfonal Cy, iſſuing out of perſonal eſtate ; 

but then — — at the doſe of her will, 

2 all her real eſtate with all her debts and legacies. 
ad been originally charged upon the land, and given 

upon the condition before mentioned, it could not have 


been contended that the plaintiff could have recovered it 


after breach of the condition ; and indeed it would be 
gontrary to the rule of the common law (to decree for the 
3 plaintiff) 
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plaintiff) which always favaurs- the heir, and contrary to 
the determination in Harvey and Aſhton, for the diffe- 
rence taken there is, hat this court follows the rule of the 
civil law, becauſe that was the original juriſdiction for 
the recovery of perſonal legacies ; but whenever land 
is in queſtion, -or to de affected, this court followeth the 
rule of the common law; and in all caſes, whereof this 
court takes cognizance- of ſuit, where the original juriſ- 
dition ariſes in another court, the rule of this court is 
always to follow the law of that other court; for if this 
court did not purſue that rule, there would be different 
remedies in different -courts, which would create great 
inconvenience, and the rule of right in different courts 
would be different. But tho? this be ſo in the caſe of a 
perſonal legacy, it is not ſo in regard to lands affected 
or charged with legacies, becauſe the property of land 
muſt be governed by the law of England; and where it 
is a legacy charged upon land, it muſt have the ſame 
conſideration as à deviſe of the land it ſelf would have 
had. And I am of opinion, if this caſe ſtood as an 
original charge upon land, the plaintiff could have no 
right to demand it. But this being an original perſonal 
legacy, the plaintiff is" intit led to have an account of the 
perſonal eſtate df the teſtatrix, but not of her real eſtate. 
But as the perfonal-eftate. may be exhauſted by the pay- 
ment of debts and legacies; the next queſtion will be, 
whether this court cannot 'marſhal the aſſets in ſuch a 
manner, as to give the plaintiff a remedy out of the real 
eſtate: And as the real eſtate is expreſsly charged with 
the payment of all debts and legacies, and this legacy, 
by the event which has happened, falls out to be a charge 
upon'the perſonalty only; I am of opinion, that the plain- 
tiff ought to ſtand-in the place of ſuch creditors or legatees 
as have received a ſatisfaction out of the perſonal aſlets : 
And to order it fo, is the conſtant rule and practice of 
this court; 3 Att. 330. 1 Wilſon, 130. 

In the caſe of Needham and Vernon, 25 C. 2. Lands 
were deviſed in truſt for raiſing portions for daughters, 
payable upon their mariages with conſent of the truſtees; 
but if they married without conſent, then to remain over 
to another. The daughters were old, and never intended 
to marry, but to lay out their portions in a purchaſe of 
annuities for their lives. And it was held that they ſhould 
have their portions immediately, upon giving ſecurity 
to indemnify againſt the perſons to whom the portions 
were deviſed over. And the like hath been decreed, 
upon 


56 


Condition not to 
give trouble to 
the executor. 
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upon giving ſcourity to refund, if the Ne ſhould be 
broken. 1 Abr. Eg. Caſ. 111. 

33. If a legacy be given an condition not to diſpute the 
will, and the legatee. commenceth.;a ſuit. whereb phe diſ- 
putes the validity of the will, yet this is no forfeiture of 
the legacy, if there was probable. cauſe. of Leon ing it. 
you. dbr. 49. 

And even altho' there be no bb date, ; yet 72 
a legatee, or other. perſon. intereſted, hath a right to ſee 
the will proved in ſolemn. form, his making, uſe of. that 
right cannot (as it ſeemeth) be deemed a diſturbance. 

E. 1724. Nutt and Burrel. The teſtator gives to Ba 
legacy, on pain. of forfeiture of it, in caſe he ſhould give 
his wife (whom he made executrix] any trouble in fela- 
tion to his eſtate. B brings a bi againſt the wife, for 
which, there was very little 5 Nen 1 8 other 
things demands his legacy, 5 
nion that the ſuit was very frivolous, phe. 5 nat de- 
ctare the legacy forfeited. E21 Ca. King. 4. 

Go in the caſe of Cleaver and Spurl ing, T.” 1729. A 

by his. will gives a legacy to his We pravided 
that i or her 1 to he a releaſe, Sg! put 
the executor, to any trouble, the ee go.over to ber fiſ- 
ters chillen. The daughter and her hüſbandd being within 
the cuſtom of the city of. London), ſue fp SI. her orphanage 
part, PDecreed, that the legacy was fo feited; for, how- 
Ever it might haye been conſtrued to be intended; only ; in 
terrorem, yet being deviſed over, and by that means a 
right to this legacy being veſted in a third perſon, a court 
of equity could bande it or call it back again, 2 Peere 
Mill. 528. 

«46 1710, 22 and Ii. be father gave a legacy 
at 40 l to his ſon, upon condition that he ſhould not diſ- 
turb the truſtees, They applied to the court for an ex- 
ecution of the truſt, and that he might either join with 
them in a ſale, or loſe the legacy. And it was ; decreed 


:9ccondinglys by; Harcourt lord chancellor. 4 . ill. 
136. 


Things deviſed 
twice, 


£4 


4. It i is aid by ſome, that ik land be deviſed to one, 

after in, the ſame will to another, they hall take it 
as jointenants. Gilb. 159. 

ut by lord Coke, the laſt deviſe taketh place; the ſame 
being for ſo much a countermand of the foi mer part of 
tbe. will. And of this opinion was, lord Hardwick | in the 
1 of Ulrich and Lite, field above ment. oned, tho 405 

ſai 


the deviſe is merely void, and his heirs cannot recover the 


ſhall take, but a limitation of the eſtate; for if it was a 
deſcription of the perſon, then his widow would be en- 


derts. Form and mantlier. 
Calf) tue later öpinfons have taken it otherwiſe. 1 uf. 
1 Ark. 2. | | 1 Jank e [99 244) 
i ry t cite t Nemeth that no certain rule ean be 
| 
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lad down; Püt the determination will vary according to 

the particular circumſtances in each will. 2 Auf. 374. 

3. A deviſe by one Joint tenant of land deviſable, Things which a 
which he boldeth in fee, at his death, jointly with a Pina wu a- 
ſkranger, is not good; But if ſuch deviſor doth ſurvive all other, 

his companions, then ſuch deviſe is good. Pert. 219. 

Alſo a man cannot bequeath by will any of thoſe goods 

or chattels which he hath jointly with another, tho“ by 

ict in his life time he might diſpoſe of his part; if he 
bequeath his portion thereof to a third perſon, the legacy 

is void, and che furvivor ſhall have the whole, notwith- 

Randing the will. But joint merchants are to be excepted 


out of this rule; for the wares, merchandizes, debts] or 


duties which they have as joint merchants or partners, 
ſhall not furvive, but ſhall go to the executor of him that 
— i and this by the law of merehants. Law of 7. 
18 . ” 3 OMALYYE 1 7 

And by the cuſtom of the city of London, he which 
holdeth tenemients in London jointly with others, may 
deviſe that which belongeth to him, without any other ſe- 


verance. Privileg. Lond. 145. 


. 


Weil | 

3b. Generally, A the legatary die before the legacy be due, In what cafes a 
the legacy is extinguiſhed Infomuch that if the teſtator by £829 full b 
his Iaſt will do bequeath his lands and tenements to a man 

and his heirs; yet if ſuch perſon die before the teſtator, 


land by force of the will; becauſe the deviſee was not in 
being when the will ſhould take effect; and the word 
heirs in this caſe is not a defignation of the perſon who 


dowed. Plowd. 345. Swin. 35, 560. Law of Te. 
230. 

A0 ſo it is, if the deviſee of a copyhold die before the 
deviſor; notwithſtanding the ſurrender by the deviſor of 
the 5 to the uſe of his will. Str. 445. 

And ſo alſo it is, if the legatee lives as long as the teſ- 
tator, but doth not ſurvive him; for they may both die 
at one inſtant, as in a ſtorm at ſea they may both be 
drowned together, or by the falling of a houſe may both 
be killed at once: but if the legatee overlive the teſtator, 
even tho? it be but for a moment, the legacy is due, ind 

may 
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y be recovered by the executors or adminiſtrators of 
3 Law of Teſt. 231. 4. | 
M. 6 An. Snell and Dee. The teſtator bequeathed by 
his will in theſe words; I give 100] apiece to the two 
children of J &, at the end of ten years after my deceaſe. 
The children died within the ten years. And by Cowper 
Jord chancellor, This is a lapſed _ and ſhall not 
to the executors of the children: For the diverſity is, 
where the bequeſt is to take effect at a future time, and 
where the payment is to be made, at a future time: 
Wherever the time is ; annexed to the legacy it ſelf, and 
not to the payment of it: if the legatee dies before the 
2 of payment, it is a lapſed legacy in that caſe. 2 

alk. 415. | 2.40 (4-15 93% E804 

T. 1721. Bagwell and Dry. . The teſtator, amongſt 

other things, bequeathed the ſurplus of his perſonal.eſtate 
unto four perſons equally to be divided among them ſhare 
and ſharealike; and made A B his executor.in truſt, One 
of the four reſiduary legatees died in the life of the teſtator. 
After which, the teſtator died. And the queſtion being, 
to whom the fourth part deviſed to: the reſiduary legatee 
who died in the life of the teſtator belonged; the lord 
chancellor, after time taken to conſider of it, delivered his 
opinion, that the teſtator having deviſed his reſiduum in 
fourths, and one of the reſiduary legatees dying in his 
life time, the deviſe of that fourth part.became void, and 
was as ſo much of the teſtator's eſtate undiſpoſed of by 
the will.; that it could not go to the ſurviving legatees, 
becauſe each of them bad but a fourth part deviſed to him 
in common, and the death of the fourth reſiduary legatee 
could not avail them, a3 it would have done had they 
been all joint tenants, for then the ſhare of the legatee 
dying in the life time of the teſtator would have gone to 
the ſurvivors; but here the reſiduum being deviſed in 
common, it was the ſame as if the fourth part had been 
deviſed to each of the four, which could not be increaſed 
by the death of any of them. This ſhare ſhall not. go to 
the executor, he being but a bare executor in truſt; and 
conſequently it belongs to the teſtator's next of kin ac- 
cording to the ſtatute of diſtribution; and as to this, the 
exccutor is a truſtee for ſuch next of kin, 1 P. ill. 

oo. | m3 +5; 
, M. 2 G. 2. Page and Page. A perſon.deviſeth to his 
ſix relations, all his lands and all his perſonal eſtate, in 
truſt to perform his will, and after all theſe things diſ- 
charged, directed that the remainder ſhould be N 

divide 
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divided atmongſt them, ſhare and ſhare alike, and made 


his ſaid ſix relations executors. One of the ſix legatees 
died, and then the teſtator died. The queſtion was; 
whether the ſhare of that legatee who died in the life time 
of the toſtators ſhould go to the ſurviving legatees, as part 
of the reſiduum ; or whether in this caſe it ſhould go to 
the next of kin of the teſtator, as ſo much of his eſtate 
undiſpoſed of. It was argued, that where there is a 
lapſed legacy, it falls into the reſiduum of the perſonal 
eſtate generally; but here a part of the reſiduum it ſelf 
is a lapſed legacy, and conſequently undiſpoſed of, and 
ought to go to the next of kin of the teſtator. For 
the executors are'to take nothing as executors, but as 
reliduary legatees. And one of the legatees dying in the 
life time of the teſtator, his ſhare muſt go according to 
the ſtatute of diftributions, as undiſpoſed of. And fo it 
was decreed. Str. 820, 

M. ryos. Elliot and Davenport. The teſtator by his 
willreciting, that B owed him 4001, gave and bequeathed 
the ſame to him, provided that out of it he paid ſeveral 
particular forms in the will mentioned, to his wife and 
children, and the refidue he freely and abfolutely gave 
him, and required his executor, immediately on his death, 
to deliver up the. ſecurity, and not to meddle with the 
debt, but to give ſuch releaſe as B his executors or ad- 
miniſtrators ſhould require. died in the life time of the 
teſtator. It was held, that the money directed to be paid 
to the wife and children was well deviſed ; but as to the 
reſidue deviſed to the debtor himſelf, it was a lapſed le- 
gacy, he dying in the life time of the teſtator; but it was 
admitted, that if the teſtator had ſaid, I forgive = a debt, 
or that my executor ſhall not demand it, or thall releaſe 
it, that would have been a diſcharge of the debt, 
tho* the debtor had died in the life time of the teſtator. 
2 Warn. $21. 1 P. Will. 83. | 

T.'r1731. Willing and Baine, The teſtator deviſed by 
his will 2001. apiece to his children, payable at their re- 
ſpective ages of twenty one; and if any of them died be- 
fore twenty one ; then the legacy given to the perſon ſo 
dying to go to the ſuryiving children. One of the children 


died in the teſtator's life time. And the queſtion was, 
whether the legacy ſhould go to the ſurviving children, 
or ſhould be a lapſed legacy, and fink into the ſurplus. 
By the court; The rule is true, that where the legatee 
dies in the life of the teſtator, his legacy lapſes, that is, 
it lapſes as to the legatee ſo dying; but in this * the 

legacy 
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legacy is well deviſed over to the ſurviving children, 3 
P. Will. 114. ; | 
Deviſe of a legacy to a perſon and his affigns ; the le- 
tee died before it was paid: adjudged, that his admini. 
rator ſhall have it as aſſigner in law. 1 Rolls Abr. 
915. 


Where the legacy is conditional, the legacy is not due, until 
the condition be performed : And therefore if the legatee die 
before the condition is performed, the legacy is extin- 


guiſhed; except in ſome few caſes, Law of Teft. 231. 


If a legacy be given to a child, payable at his age of 
twenty one years, and the child dies before he attain that 
age: tho' the adminiſtrator of the child is intitled to the 
legacy, yet he ſhall not have it till ſuch time as the 
child, if he had lived, would have attained his age of 
twenty-one years. 2 Vern. 199. 2 P. Will. 478. 

But if a legacy be deviſed to a child payable at his age 
of twenty one years, and if he dies before that age, then 
the legacy to go over to another; in this caſe, if the 
child dies before he attains the age of twenty-one, the 
ſecond legatee ſhall have the legacy immediately. 2 Vern. 
28 q 2 >. Will. 478. Viner. Deviſe. G. d. 35. 

o if a legacy be given to an infant, to be paid at his 
age of twenty one years, and the executors to pay intereſt 
fer-it until it becomes payable ; if the infant dies before 
twenty-one, it is due preſently to the executor or admi- 
niſtrator of the infant: but if no intereſt was to be paid 
for it, then it ſhall not be paid until ſuch time-as the in- 
fant would have come to twenty one in caſe he had lived; 
becauſe there it is a benefit the teftator intended to the 
executor by keeping it in his hands; but in the other 
caſe-it would be none, when intereſt was payable, 2 
Freem. 64. 

So where the teſtator bequeathed to an infant 1000 l, 
payable at twenty one; and in the mean time the infant 
to haye the yearly ſum of 201, not amounting to the in- 
tereſt of the legacy given him. The infant died before 
twenty one, It was held by Raymond chief juſtice, Jekyl 
maſter of the rolls, and Eyre chief juſtice, that the exe · 
cutors of the infant ſhould wait for their legacy, till ſuch 
time as the infant had he lived would have been twenty 
one; it being unreaſonable that the executors of the in- 
fant, ſtanding in his place, ſhould be in a better caſe than 
the infant himſelf would have been had he been living; 
and it was to be preſumed, that the teſtator had made a 

com- 


* 
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computation of his eſtate, and conſidered when the ſame 
would bear and allow of the payment of this legacy; and 
that no reaſon could be given, why an uncertain accident 


ſhould accelerate the payment of this legacy before the 
time, which was at firft intended for that purpoſe: 2 P. 


Will. 335+ 


Generally, it is to be conſidered; whether the time be 
joined to the, ſulſlance of the legacy, or to the payment : 
If it-be joined to the /ub/ance of the legacy, and the lega- 
tee dies before the day, the legacy is gone; as if the teſ- 
tator gives to B 1001 when he cometh to the age of twenty 
one years, and B dieth before, the legacy will not go to 
his executors or adminiſtrators : But if the day be joined 
to the. payment of the legacy, the executors or adminiſtra- 
tors of the legatee ſhall have the legacy, tho' the legatee 
die before the day; as if the teſtator bequeath 100 to B, 
and wills that it thall be paid to when he attains the age 
of twenty one years, yet his executors or adminiſtratore 
may recover the-le when the time is expired that B 
ſhould have attained that age if he had lived. Law of Tf. 


2 2, 2 . 109 ' 

And this is agreeable to . the rule of the civil law, which 
is, that if a legacy be deviſed to one generally, to be 
paid or payable at the age of twenty one; or any other 
age ; yet this is ſuch an intereſt veſted in the legatee, that 
his executor or adminiſtrator may ſue for and recover it; 
for it is debitum in preſenti, tho folvendum in future, the 
time being annexed to the payment, and not to the legacy 
it ſelf :, So if the legacy is made to carry intereſt; tho the 


words to be paid, or payable be omitted, it ſhall be an in- 


tereſt veſted. But if a legacy be deviſed to one at twenty 
one, or i or when he ſhall attain the age of twenty one, 
and the legatee dies before he attains that age, the legacy 
is lapſed. . But where the legacy is to ariſe out of a real 
eſtate ; this, by the better authorities, ſhall not go to the 
repreſentative. of the legatee, but ſhall ſink in the inheri- 
tance for the benefit of the heir, as much as if it was a 


portion provided by a marriage ſettlement, But when the 


legacy is to be paid out of a perſenal eſtate, the above di- 
ſtinction hath been allowed of; and Cowper lord chan- 
cellor ſaid; | that tho' it was at firſt introduced upon very 
flender reaſons, and probably upon no other but from a 
conſtant willingneſs in the civil law to ſtretch in favour 
of a particular legatee, againſt the reſiduary legatee who 
went 4 \ the whole ſurplus of the perſonal eſtate ; 
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yet as the chancery hath now a concurrent juriſdiction 
with the ſpiritual court in matters of this nature, he 
thought it highly reaſonable that there ſhould be a con- 
formity in their reſolutions, that the ſubject might have 
the ſame meaſure of juſtice, in which court ſoever he 
ſued. Law of Teſt. 242, 243. 

So, in the caſe of Boycot and others, againſt Cotton and 
others; Nov. 24, 1738. It was ſaid by the lord chan- 
cellor Hardwicke, that it is now ſettled, whether the 
portion charged upon land be given with or without in- 
tereſt, by deed or by will, if the perſon dies before the 
age at which it becomes payable, it ſhall ſink into the eſ- 
tate. Tr. Ath. 555. . 

M. 1682. Smith and Smith. The teſtator deviſed 1001 
to his daughter for her portion, chargeable upon a real 


eſtate, and payable at twenty one; and the daughter died 


before twenty one : the portion ſhall fink in the land. But 
it is otherwiſe, if no time had been limited for the pay- 
ment of the portion; for in that caſe it goes to the exe- 
cutor of- the daughter. And there is no difference, whe- 


ther the portion is ſecured by ſettlement or by will, if it 


be to be raiſed out of a real eſtate, and the party dies be- 
fore it is payable ; for in either caſe it ſinks in the lands. 
2 Kern. 92. b > OS 4 | 

H. 1690. Nerfolk and Giiford, The teſtator by will 


charged his lands with 6000/1, for the child his wife was 


then enſient with, if it proved a daughter; with a clauſe 
of entry for non-payment. A daughter is born; who 
dies. It was decreed, that the 60001 ſhould not be raiſed 
for the benefit of her adminiſtrator. 2 Fern. 208. 

AM. 1684. Bartholomew and Meredith. The teſtator de- 
vifed lands to be ſold for payment of portions to younger 
children, and one of the children dies after the portion 
was payablc, tho' before the lands ſold. It was held, that 


it being an intereft veſted, his adminiftrator ſhould have 


it. 1 Vern, 276. | | 
Z. 1701. Fackſon and Farrand. The teſtator by will 


gave 500 to his daughter, to be paid by his executors at 


the age of twenty one out of his perſonal eſtate and the 


rents of his real; and if not raiſed by that time, the ex- 


ecutors to ſtand ſeifed and take the rents till 5001 is 
raiſed; and after payment gives the land to his ſon, The 


daughter marries at eighteen, and dies under twenty one, 
leaving iſſue a daughter. Phe huſband takes adminiſtra- 
(tion, It was held, that the portion ſhould be raiſed, and 
that by a ſale, tho' the land would produce little more 
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than the 500 I. 2 Vern. 424. [But this, lord Hardwicke 
ſaid, is an anomalous caſe, and no ſtreſs ought to be laid 
upon it. Tr. At. 556. | 
H. 1740. Lowther and Conden. Thomas Condon, eſ- 
quire, by his will gave unto his daughter Diana Condon 
the ſum of 10001, to be raiſed and paid unto her, imme- 
diately after the deceaſe of her mother, out of her mo- 
ther's jointure lands, with intereſt of ſix pounds in the 
hundred from the death of her mother till the ſame ſhould 
be paid. Thomas Condon dies. After which, his daugh- 
ter Diana intermarries with Sir William Lowther, and 
dies in the life time of her mother. Laſt of all the mo- 
ther dies. And Sir William Lowther, as adminiſtrator 
to his wife, brings his bill for the recovery of the 1000l. 
It was inſiſted by the defendant the heir at law, that as 
the ſaid ſum was to be raiſed and paid out of the lands, 
and the late lady Lowther died before the time when this 
ſum became payable, namely, before the death of her mo- 
ther the teſtator's widow, the ſame ought to fink into the 
eſtate for the benefit of the heir, and ought not now to 
be raiſed, By Hardwicke lord chancellor: It is clear, if 
this were to be paid out of a perſonal eſtate, it would 
have been tranſmiſfible to an adminiſtrator : It is indeed 
true; that it hath been an eſtabliſhed rule in general, as 
to real eſtates, that where a legatee dies before the time 
of payment of the legacy, it ſhall fink into the eſtate z 
but with regard to portions or fortunes for daughters, the 
circumſtance of the legatee is to be conſidered ; as where 
2 portion is given to one immediately, payable when ſhe 
attaineth the age of twenty one or marrieth, and ſuch 
perſon dieth before either of the contingencies happeneth, 
it ought to ſink, decauie the legatee wanted no perſonal 
provition ; but in this caſe, as lady Lowther was married, 
and lived married for ſome years, there is the leſs reaſon 
that it ſhould fink. And it was decreed, that this was 
an intereſt veſtad, and as ſuch tranſmiffible to the admini- 
ſträtor, and the legacy ſhould not fink into the eſtate for 
the benefit of the heir at law. [But this determination 
was upon particular circumſtances in the will; manifeſt- 
ing an intention that the portion in this event ſhould not 
fink into the inheritance, but be tranſmiſſible ; and par- 
ticularly becauſe the remoteneſs of the time of payment 
did not atiſe from the circumſtances of the perſons, but 
of the eſtate; the legacy being ordered to be paid as 
ſoon as the eſtate ſhould be dilincumbered. And upon 
the fame ground, the like was determined afrerwards " 
as M 2 27 thy 
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the caſe of Sherman and Collins, Feb. 4, 1745. 2 At, 
127, 130. 3 Att. 7 27 

ut it is ſaid, if a legacy be chargeable both upon the 
real and perſonal eſtate; then ſo much thereof as the per- 
ſonal eſtate will extend to pay, ſhall go to the executors or 
adminiſtrators of the child ; for in Sch caſe, as far as the 
executor or adminiſtrator claims out of the perſonal eftate, 
he ſhall ſucceed according to the rule of the ſpiritual coun 
where theſe things are determinable, altho' the infant le 
tee dies before the portion or legacy becomes due : Bu 
ſo far as ſuch legacy is charged upon the land ; the court 
of chancery will not countenance the loading of an heir, 
merely for the benefit of an adminiſtrator. 1 P. Will, 
276, 601. 

But in the caſe of Yan and Clark, July 1, 1739. Lady 
Craven deviſed to Godfrey Clark (whom alſo ſhe made 
executor and reſiduary legatee) her meſſuage and tenement 
in Lincoln's-Inn-Fields, and all her real and perſonal ef. 
tate not otherwiſe diſpoſed of, to the intent that out of the 
ſaid real and perſonal eſtates ſo deviſed, her ſeveral legacies 


might be paid; amongſt which, ſhe gave to Thomas 


Leyis, to be paid within one year and a half after her 
deceaſe, 20001 in truſt and for the uſe of his daughter 
Mary Lewis, to be put out at intereſt, and the principal 
and intereſt to be paid to her at her age of eighteen, or 
marriage, which ſhould firſt happen, Thomas Lewis 


died in the life time of the teſtatrix. Mary Lewis died 
about half a year after the teſtatrix, unmarried, The re- 
preſentative of Mary brought his bill to have the 2000 


paid to him. The defendant Clark admitted perſonal aſ- 
ſets ſufficient, but ſubmitted to the court whether the 
plaintiff was intitled, and infiſted that the houſe in Lin- 
coln's-Inn-Fields was in the firſt place charged with this, 
and that it was not a charge merely on the perſonal eſ- 
tate, but on the mixed fund of real and perſonal ; and 
therefore the legatee dying before the day of payment, it 
ought to ſink, By the lord chancellor Hardwicke : The 
infant dying before the time of payment to the truſtee, | 
am of opinion makes this legacy not raiſable for the bene- 
fit of the plaintiff her repreſentative. If a legacy is gi- 
ven out of a perſonal eſtate payable at a certain time; or 
if given at a certain time, and intereſt in the mean time; 
it is a veſted legacy. But the rule of this court as to le- 
gacies out of real eſtates is otherwiſe ; for if given at 2 
certain time, or payable at a certain time, yet if the lega- 


tee dies before the time is come, it ſinks into the inheri- 
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tance, So when a legacy is given out of a mixed fund of 
real and perſonal eſtate, at a certain time, or to be paid at 
4 certain time; the conſtruction is the ſame, as if given 


out of a real eſtate only, There is but a ſlight difference, 


between the caſes of legacies given at a day, or payable 
at a day; but the diſtinction is adhered to, only to give a 
conſentaneous juriſdiction with the eccleſiaſtical- courts : 
Nor is there any caſe that I know of, to warrant a diſtinc- 
tion between legacies given out of a mixed fund of real 
and perſonal eftate, and out of real eſtate only. If the 
infant had ſurvived the year and half (for the death of the 
truſtee makes no diſtinction) it would have been extreme- 
ly clear ſhe would have been intitled to the legacy ; and 
if then ſhe had died before eighteen or marriage, her re- 
preſentatives would have been intitled. But if this had 
been merely perſonal; as ſhe died within the year and half, 
her repreſentative could not have been intitled : for the 
whole gift is in the direction of the payment; which 
makes that the ſubſtance. In the preſent caſe, it is not a 
legacy merely out of a perſonal eſtate, but out of both 
funds, and the real charged in the firſt place on the eſtate 
in Lincoln's-Inn-Fields. And this conſtruction is more 
agreeable to the intention of the teſtatrix, as the ſum was 
intended clearly, as a portion for Mary : And the court 
always goes as far as it poſſibly can, to hinder the raiſing 
portions out of land for the benefit of repreſentatives, 
I Ath, 510. 


37. It ſeemeth now to be the general opinion, where Surplus; 


there is an expreſs legacy given to an executor, and no de- 
viſe of the ſurplus, that ſuch ſurplus ſhall not go to the 
executor, but thereof he ſhall be only a truſtee for the 
next of kin, and the ſame ſhall be difpoſed according to 
the ſtatute of diſtributions. But where no expreſs legacy 
is given to the executor, there the ſurplus ſhall go to the 
executor, if not otherwiſe deviſed in the will. Law of 
Teft. 416, 417. 

M. 1687. * and Munt. A man deviſed particular 
legacies to his children and grandchildren, and 101 apiece 
to his executors for their care; the ſurplus of the perſo- 
nal eſtate being 50001 and upwards. The queſtion was, 
Whether the ſurplus ſhould be a truſt for the children, or 
go to the executors, And it was decreed a truſt for the 
children, And the decree was affirmed in the houſe of 
lords. 1 Vorn. 473. 2 Vern. 648. 

H. 1697. Earl of N and Hunger ford. The teſta- 
tor deviſed lands to be fold for payment of his debts, and 
M 3 ordered 
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ordered that the ſurplus ſnould be deemed part of his per- 
ſonal eſtate and go to his executors, and gave to his exe- 
cutors 1001 apiece as a legacy. The queſtion was, Whe- 
ther the executors ſhould have the ſurplus to their own uſe, 
or. ſhould: diſtribute according to the ſtatute of diſtribu. 
tion. For the executors it was inſiſted, that the ſurplus 
ſhould: be part of his perſonal eſtate, and go to them, and 
that he meant it to their own uſe ; and his giving them a 
legacy of 1001 apiece cannot alter the caſe, for the ſur. 
plus perhaps might be nothing ; and therefore he gave them 
the 1001, that they might at all events be ſure of ſome. 
thing, and not to exclude them the benefit of the ſurplus: 
and this being a deviſe of the ſurplus, after debts and lega- 
cies paid, cannot be a truſt in them, for then all their truſt 
is perfarmed, when debts and legacies are paid, On the 
qther {ide it was ſaid, that the words in the will, that the 
ſurplus ſhould be part of his perſonal eſtate and go to his 
executors, were only intended to exclude the heir, who elſe 
would have had it, and not to give any greater intereſt to 
his executors than they would haye had otherwiſe. And 
of: that opinion was the lord chancellor, who decreed that 
they were truſtees of the ſurplus for the next of kin. 1 Ahr. 
C.. Eg. 244. E 

But where a man deviſed his library of books to one, 
except ten books ſuch as his wife ſhould chuſe, and made 
her executrix ; it was decreed, that ſhe ſhould not by this 
deviſe be excluded from the benefit of the ſurplus of the 
perſunal eſtate, T. 1704. Griffiths and Rogers. 1 Abr. 
Caſ. Eq. 245. | 

Sa where one not of kin, but a ſtranger, was made ex- 
ecutor, and had conſiderable legacies given him; altho' it 
was decreed, in favaur of the teſtator's two brathers, that 
the ſurplus ſhould be diſtributed, yet upon appeal to the 
houſe of lords, that decree was reyerſed ; not barely as it 
ſtood upon the will, but that parol proof ought to be re- 
ceived in favour of the cxecutor's title, conſiſtent with the 
will; and the proof being full, as to the teſtator's frequent 
declarations, chat his executor, tho“ a ſtranger, ſhould 
have the ſurplus, it was decreed accordingly. 1 Abr. Ag. 
Caſ. 245. e 

This point, how far the executoꝶ all be intitled to the 
ſurplus, altho' he be not by the expteſs words of the will 
appointed reſiduary legatee, having been long litigated; 
in the year 1725, King then lord chancellor brought a 
bill into the houſe of peers (which paſſed that houſe) to 
ſettle the point: but it was thrown out by the houſe of 

| commons. 
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commons. The bill was to have ſettled it for the benefit 
of the executor. Str. 569. | 

But ſince that time, the general rule ſeemeth to have 
been, that where executors have legacies given them, and 
the ſurplus is not ſpecially deviſed, they ſhall be truſtees 
of the ſurplus for the next of kin, unleſs there appear in 
the will ſpecial circumſtances of the teſtator's intention to 
the contrary, 

In the year 17 36, Sir Joſep? Jekyll, ſpeaking of the caſe 
of Faller and Munt, ſaid, It had been often urged, that 
that caſe turned upon fraud; but that he had looked into 
all the proceedings, and there was no ſuch thing pretend- 
ed, but the whole turned upon this, — that as the executors 
legacy was given for their care, unleſs ſuch care was to turn 
to the bene 
would be abſurd; and therefore it neceſſarily followed, that 
the teſtator deſigned them only to be truſtees for the next 
of kin; and tho' no ſuch declaration was made, yet the 
legacy being given generally, the law made the ſame con- 
ſtruction, and it was for their care; it being impoſſible to 
imagine, that the teſtator would give a general legacy, 
if he intended the executors ſhould take the whole. 2 Abr. 


Eg. 1 443. 

And in the caſe of New/tead and Johnſton, July 15, 
1740: Grace Lawſon by her will gave ſeveral legacies to 
her children, and then directs 10001 to be taken out of 
her partnerſhip ſtock in trade, and ſettled in ſtrict ſet- 
tlement on her ſon ; the reſidue of her partnerſhip ſtock 
ſhe gave to a truſtee, with very particular directions as 
to the management, in truſt for the ſeparate uſe of her 
daughter Elizabeth Fobnſton, who was a feme covert, and 
appoints Eliaabeth Fohn/ton her executrix, but makes no 
diſpoſition of the ſurplus. The bill was brought for an 
account of this ſurplus, and that the executrix might 
be a truſtee of the ſame for the next of kin to the teſ- 
ator, — By the lord chancellor Hardwicke: The caſes 
in regard to excluding executors from taking the ſurplus 
of the perſonal eſtate, by reaſon of the particular lega- 
cies before given to them, have been very various, and 
undergone different determinations, according to the dif- 
ferent circumſtances and opinions and way of reaſon- 
ing of different perſons concerning them ; and it is ab- 
ſolutely impoſſible to reduee all thoſe cafes to any 
certain general rule, without ſome contrariety between 
them, But I think the preſent caſe a very plain one, that 
the executrix here ſhould not be excluded from the ſur- 
M 4 plus, 
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plus. — The law is clear, that where a man makes his 
will, and an executor; it is a gift in law of all his per- 
ſonal eſtate to him. So is the rule of the eccleſiaſtical 
court. Therefore it is, that where a ſuit is brought in 
ſuch caſe for a diſtribution of the reſiduum undiſpoſed of 
by the will, this court will prohibit them from. proceed- 
ing in ſuch ſuit; becauſe they are bound to give the reſi. 
duum to the executor, And this court interpoſes upon 2 
ſuppoſed truſt in the executor, of which that court has 
no cognizance, And I remember ſome caſes, one at the 
latter end of queen Anne's time, and another fince, and 
another when I ſate as chief juſtice in the king's bench, 
where ſuch prohibitions have gone. So that the ground 
upon which executors have been in any caſes compelled 
to diſtribute the ſurplus, has becn, upon certain circum- 
ſtances in equity, which have induced a violent preſump- 
tion, amounting to evidence, that the executor was in- 
tended only a truſtee, —— The firſt caſe was Fofter and 
Munt ; where it was ſent to the maſter to inquire what 
the ſurplus amounted to. And I have heard, that aroſe 
in a great meaſure from an ill opinion the lord chancellor 


Jefferies had of the executor's behaviour in obtaining that 


will. And it being reported to amount to 5000 l, he 
thought that it was abſurd to ſay the teſtator would have 
given the executor ſo ſmall a legacy as 101 for his care 


and pains, if he had meant at the ſame time to give him 


the ſurplus, But there was no particular evidence of any 
fraud in the caſe, but only Tuch a general charge in the 
bill. So that the decree was founded wholly on that ſingle 
point, From that time, it was taken, where a le, 
gacy was given to an executor for his care and trouble, 
without any diſpoſition of the ſurplus, that he ſhould be 
conſidered as a truſtee, And that was founded upon gooe 
reaſon : for ſuch a le for care and pains, was a plaia 
declaration of the teſtator's intention, that. as.to the reſt, 
the executor ſhould not take it to his own uſe; for it were 
ridiculous to ſuppoſe, that the teſtator ſhould give him a 
ſmall legacy for his trouble in managing an eſtate for him- 
ſelf. Afterwards the court went further in the like 
kind of reaſoning, and held, that where a particular le- 


gacy was given to the executor generally, without ſaying 
for care and pains, even this would exclude him from the 
ſurplus, becauſe of the abſurdity (as no doubt there woald 


be) in giving him ſome, and giving him all. From whence 


the court raiſed an implication, that ſince the teſtator had 
given him a part, he never intended him the whole, * 
3 | | is 
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this point is now eſtabliſhed : tho” it was at firſt objeQed, 
that the particular legacy might be owing to a doubt of 
the teſtator, that the whole perſonal eſtate might not 
rove more than ſufficient to pay all the legacies ; in which 
caſe the executor could have nothing. For which reaſon 
the teſtator might be unwilling to leave him to the chance 
of the ſurplus, but would ſecure ſomething to him by a 
icular legacy) and then in caſe of a deficiency he 
would' abate only in proportion. However this point 
has been now 'long eſtabliſhed, and is not to be contro- 
vetted by ſuch an argument. And I remember in the 
caſe of Farrington and Keetly, lord Macclesfield ſaid, that 
he had conſulted Mr Vernon, who had then left the bar, 
who told him that he did not then trouble himſelf with 
taking notes of modern reſolutions upon this point; be- 
cauſe he looked upon it to be as plain and ſettled, as that 
an eſtate to a man in fee ſhould deſcend to a man and his 
heirs, _— Other caſes have been determined in favour of 
the next of kin, upon the circumſtances of the proximity of 
blood : But theſe determinations have been overruled in 
later caſes ; becauſe that reaſoning might produce great 
uncertainty, For if that diſtinction were to be admitted, 
then a diſtinction would ariſe as to thoſe of a nearer de- 
of kindred and thoſe who are more remote ; and if 
the teſtator's eſtate was to depend on ſuch circumſtances, 
it would bear a very uncertain conſtruction : tho? in the 
caſe of Ball and Smith, there was a diſtinction in favour 
of a wife, —— I mention theſe things to lay them out 
of the caſe: For the ground of my determination is, 
that the legacy is given to a feme covert of ſtock in trade, 
in truſt for her -— ung uſe, and under very particular 
cireumſtances. e intent of the teſtator is manifeſt, 
She gives the particular legacy in truſt for the wife, 
who was her daughter; becauſe otherwiſe it would 
have paſſed to the huſband as his abſolute property ; for 
tho? upon her death it would have paſſed from her to the ad- 
miniſtrator de bonts non, yet the huſband would have it in 
point of property and intereſt, as he would be intitled to 
it after the debts and legacies were paid out of the aſſets: 
Which reaſon does not extend to the reſiduum; for that it 
does not appear but ſhe intended the huſband ſhould have 
that as well as her daughter ; and no implication can ariſe 
upon a will but by a neceſſary conſtruction; if ſo, the 
teſtatrix had no occaſion to make an expreſs deviſe of that 
in truſt, as ſhe did of the other. —It was ſaid in the argu- 
ment of this cauſe, that a particular legacy given in _ 
"6h vx 
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for an executor, will have the ſame effect in point of law, 
and bar him of the reſiduum, as much as if the legal in- 
tereſt of the legacy were given him. And that is cer- 
tainly true; becauſe it implies nothing which makes an 

difference between ſuch a deviſe in truſt, and an abſolute 
one : but, as I ſaid before, here was a particular reaſon 
why this legacy was expreſsly given in truſt, for the huſ- 
band could not have been otherwiſe excluded ; and it is, 
that the truſtee may enter into partnerſhip with the ſon, 
and he is to improve the ſtock for the ſeparate uſe and 
benefit of the wife; which prevents the common impli- 
cation, that the reſiduum ſhould not paſs. Therefore I 
think there is no ground in this caſe, to make the execu- 
trix account for the ſurplus ; and as to that, the bill muſt 
be diſmiſſed. 

June , 1745; Southcot and Watſon. General Pultensy 
by his will gives in the firſt part of it to Mrs Yatfon an 
annuity of 400 l; and in the laſt clauſe gives her all his 
houſhold goods and furniture (three pictures excepted) 
and all his plate, linen, watches, jewels, and cloathes 
whatſocver, and declared: her ſole executrix. The bill 
was brought for an account of ſuch part of the- perſonal 
eſtate as is undiſpoſed of, and for a. diſtribution, And 
by the lord chancellor Hardwicke : The bequeſt of the 
ſpecific things to Mrs Watſpn excludes: her from the reſi- 
due. 3 Att. 226. | 

OR. 24, 1750; Blinkhorn and Feaſt. The teſtator, 
gave a pecuniary legacy to A. and another of a different 
value to B. both infants, and made them his executors, 
The queſtion was, as to the reſidue of his perſonal eſtate, 
whether it ſhould: reſult to the next of kin, or go to 
his executors. By the lord chancellor Herdwicke:: Though 
the law caſts the whole perſonal eſtate upon the execu- 
tor; yet as a will is to be conſtrued chiefly accord- 
ing to the intention of the teſtator, if it appear mani- 
feſtly his deſign that the executor ſhall not have it, 
it ſhall be diſtibuted by this court. As where a ſpe- 
cifick legacy 1s given to an executor, he ſhall not have 
the reſidue; as it would be abſurd to think, that the 
teſtator after he had given him-what he thought conve- 
nient, ſhould alſo intend to give him the whole reſidue, 
which would include the particular legacy, Yet in many 
caſes this conſtruction may be improper ; and therefore 
the rule of law has been ſuffered to take place, As in the 
caſe of Griffith and Rogers, where the executrix had. a 
ſpecifick legacy of ten books, And in the caſe of Tones 
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and WWeftcomb (Prec. Ch. 316.) where a man, poſſeſſed 
of a long term, deviſed it to his wife for life, and after 
her death to the child ſhe was then enſtent with, and 
made her executrix. For in this caſe it was neceſſary to 
deviſe the term to her ſpecifically, for the fake of the 
limitation to the child. In the preſent caſe, not to men- 
tion that it is improbable the teſtator would have made 
theſe perſons who are infants his executors, mgrely for 
the purpoſe of diſtributing his perſonal eſtate, without any 
benefit to themſelves ; it was very proper he ſhould give 
them theſe legacies, tho' he might intend they ſhould 
after bave the refidue ; for they do not take the legacies, 
as they will the reſidue ; for this they are intitled to jointly, 
and equally, and the ſurvivor will take the whole, But 


the 17 are unequal in value, and their intereſt in 


them different and ſeparate. And it cannot be inferred 
that the reſidue includes the particular legacies; for as 
they are bequeathed, the legatees are intitled to them in 
ſeveralty, and with different intereſts ; whereas if he had 
nat ſeparated them, they would have devolved jointly, 
and otherwiſe: than he intended they ſhould. And he de- 
creed the reſidue to the executors. 

Nov. 8, 1758 ; Lake and Lake. A bill was preferred, 
by the teſtator's next of kin againſt his widew, who was. 
his executrix, to have a diſtributive ſhare of the perſonal, 
eſtate undiſpoſed of, the teſtator having given her by his 
will a legacy of 1400 l, upon condition that ſhe did not. 
ſuffer 4, (which he gave upon. his marriage. with, 
her to leaye 400 1. to ſuch, children as they ſhould have) 
to affect the allets; and they never had any. children. 
He alſo. left her an eſtate in land. Lord Hardwicke ad- 
mitted, paxol evidence that the teſtator intended: his widow: 
to have the reſidue: and decreed accordingly. 1 #il/on,, 
313. 

38. By the ſtatute of the 29 C. 2. c. 3. No deuiſe in 
uriting of, lands tenements or hereditaments, or any clauſe 
thereof, ſhall be revocable, otherwiſe than by ſome other will or 
cadicil in writing, or. other writing declaring the ſame, or by 
burning, cancelling, tearing or abliterating the ſame by the. 
teſlator himſelf, or in his preſence and by his directions and 
conſent ; but all deviſes and bequeſts of lands and tenements ſhall 
remain and continue in force, until the ſame be burnt, can- 
celled, torn, ar obliterated by the teſtatar or by his directions in 
manner. aforeſaid, or unleſs the ſame be. altered by ſome other 
will or codicil in writing, or ather writing of the deviſor, 
ſigned in the preſence of three or four witneſſes declaring the 
ſame, | N. 6. 

And 
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And no will in writing concerning any gooods or chattels a- 
perſonal. eflate ſhall be repealed, nor ſhall any clauſe deviſe or 
bequeſt therein be altered or changed, by any words, or will 

word of mouth only, except the ſame be in the life of the teſta- 
tor committed to writing, and after the writing thereof read 


unto the teſtator, and allowed by him, and proved to be ſo dine 


by three witneſſes at the leaſt, 1. 22. 


Otherwiſe than by ſome other will, or other writing of the 
deviſor—— ſigned in the preſence of three or four witneſſes] 
Apr. 30, 1754. Ex parte Hellier, The queſtion be- 
fore Sir George Lee, as judge of the prerogative court, 
was, Whether the execution of a ſecond will is a revo- 
cation of the firſt, tho' the ſecond is afterwards cancelled; 
and whether ſuch cancelling ſets up the firſt will again! 
He gave ſentence that it was a revocation, and that the 
cancelling the ſecond did not fet up the firſt 3 Ath. 798, 

M. 1689; Eccleflon and Speke, Lady Speke by will 
gave her lands to one and his heirs. Afterwargs ſhe made 
another will, by which alſo ſhe gave her lands to the ſame 
man and his heirs ; but this laſt will was held void ts 
paſs lands, becauſe the witneſſes did not ſubſcribe it in 
her preſence. It was objected, that this was how- 
ever as a revocation of the former will, But by the 
court ; It cannot opperate as a revocation, becauſe con- 


coy to her apparent intent. Lo revoke by a will, with- . 
in 


e words of the ſtatute, muſt be by a will atteſted by 
three witneſſes, and ſubſcribed by them in the preſence 
of the teſtatrix, which this will was not. Carth. 81. 

H. 1716. Onyons and Tryers. A man makes his will 
duly executed and attefted, and at the ſame time in like 
manner executes a duplicate thereof. Some time after, 
having a mind to change one of his truſtees, he orders 
his will to be written over again, without any variation 
whatſoever from the firſt, ſave only in the name of that 
truſtee. And when it was ſo written over, he executes 
it in the preſence of three witneſſes, and the three wit- 
neſſes ſubſcribed their names, but not in his preſence, 
After this, the teſtator cancels the duplicate, by tearing 
off the ſeal; and then dies. The queſtion was, whether 
this ſecond will, not being good as a will to paſs lands, 
ſhould yet be a revocation of the firſt ; and if it ſhould 
not, whether the cancelling the other ſhould be a revoca- 
tion thereof within this ſtatute, And it was decreed, that 
neither the making the ſecond, nor the cancelling of 
the the firſt, was a reyocation thereof, tho' in the 7 

| ere 
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there was an expreſs clauſe that he did thereby revoke all 
former and other wills : wherein the lord chancellor took 
this diſtinction, that the ſecond was not intended barely 
2 revocation of the firſt, ſo as to ſignify his intention of 
dying inteſtate ; but it was intended as an effectual will 
to paſs the lands to the perſons, and in the manner there- 
by deviſed ; and therefore if it was not good as a will to 
that purpoſe, it was no revocation of the firſt, x Abr. 
Eg. Caſ. 408. 

But if a man cancels or revokes either the duplicate or 
original will; this, it is ſaid, is an effectual avoiding of 
both: they being both but one will, and therefore muſt 
ſtand or fall together. Id. 

E. 1754. Elii and Smith. A man makes a will, and 
by it revokes a former will. The only proof of the 
execution of this latter will was, by three witneſſes, who 
did not ſee him ſign or ſeal it, but upon their being called 


in he acknowledged it to be his handwriting and ſeal, 


pointing with his finger to the will; upon which they 
atteſted it, Two queſtions aroſe : 1. Whether conſider- 
ing this as an original will, it is well executed. 2. If it 
is, whether it is well executed as a revocation, becauſe 
by the ſtatute it ought for this purpoſe to be ſigned in 
preſence of the witneſſes. By the lord chancellor Hardwicke : 
As to the former queſtion, if this had been res integra, it 
would have been a matter of doubt with me; but it is res 
adjudicata, and muſt now be taken as decifive, All the 


caſes where an atteſtation by three witneſſes at different 


times is held good, are authorities in point; for they 
muſt all be founded upon the proof of this very fact, the 
acknow! ent of the teſtator that it was his hand- 
writing. It could not be a different execution before 
each witneſs, for then there would be three executions, 
and the act would not be complied with, as it requires 
three witneſſes to one execution: and as to the ſcaling, 
putting any thing on the ſeal, as a finger, anime fig- 
nandi, is enough. But he ſeemed to think that ſeal- 
ing was not ſigning within the ſtatute, contrary to the 
obiter opinion in Cemain and Stanley (3 Lev. 1.)——As 
to the ſecond, he ſaid, that the words figned in the pre- 
ſence of three witneſſes, refer to the next preceding words 
[other writing] only, and not to a will or codicil ; and fo 
it was determined (3 Med. 218.) in the caſe of Hoyle 
and Clarke, 

But where there was a deviſe of lands to one, and af- 


terwards the deviſor by a will duly executed and atteſted 
deviſed 
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deviſed the lands to another who was a papiſt; it was So | 
decreed, that both the deviſes were void: for tho” the lat. his wi 
ter was void as a will, yet it was good as a revocation, years, 
2 Ar. Eq. Caſ. 71. whole 

But a will which will paſs perſonal eſtate, is not a ſuf. wiſe f 
ficient revocation of a former will whereby a real eftate But 
is deviſed. Comyns. 451. and af 
And altho* the ſtatute ſays, that no will in writing one to 
concerning perſonal eſtates ſhall be repealed by word of that. & 
mouth only, except the words be put into writing, and as to 
read to and allowed by the teſtator, and proved to be ſo leaſe, 
done by three witneſles 3 yet where a mah by will in himſe 
writing deviſed the reſidue of his perſonal eftate to his left fe 
wife, and the dying, he afterwards by a nuncupative the ne 
codicil bequeathed to another all that he had given to his not p- 
wife, this was reſolved to be good: for by the death of the 16b, 
wife, the deviſe of the reſidue was totally void; and the Ju 
codicil was no alteration of the former will, but a new teſtat 
will for the reſidue. 1 Abr. Caſ. Eq. 498. he tl 
Alſo, the ſtatüte hath not taken away revotations of moth 
wills by aft of Law; as if the teſtator afterwards make and « 
a feoffment; or do any other act inconſiſtent with the butec 
will: but ſuch tevocation remains as before the ſtatute, cart 
Carth. 8 1. eaſe 
If a man deviſes lands to one and his heirs, and after- miſſe 
wards mortgages the fame lands to another for years or in till 
fer; tho' a mort in fee is a total revocation at law, ce 
yet in equity it ſhall be a revocation pro tanto only. 1, 2 
5 Eg. Ca) 410. 85 5 , leaſe 
| And the reaſon is, becauſe a mortgage is not conſidered 95 
| as a conveyance of the eſtate, but only as a charge upon 
it; being merely a ſecurity, and in the conſideration of hold 
equity carries only a chattel intereſt, the creditor gains by | 
nothing real, it affords no dower, and to execu- fed 
tors. Sparrow and. Hardecaftle, May 6. 1754. 3 4th. — 
But if lands be deviſed to one in fee, and afterwards 34 
mortgaged to the ſame deviſee; this is a revocation in tots, | 
being inconſiſtent with the deviſe : but if the mortgage yer 
had been to a ſtranger, it had been a revocation quodd ah 
the mortgage only. Prec. Chu. 5 14. * 
If a man ſeiſed in fee, 'deviſts it to one in fee or for tur 
life; and afterwards makes a leaſe to another for years ; 
this, even at law, ſhall not be a revocation but during the 1d. 
years. 1 Noll: Abr. 616; ü 
80 rel 
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So if a huſband poſſeſſed for forty years, deviſes it to 
his wife, and after leaſes the land to another for twenty 
years, and dies; this leaſe is not any revocation of the 
whole eſtate, but only during the. twenty years, and the 
wiſe ſhall have the reſidue by the deviſe. Ia. 

But where a man ſeiſed of a leaſe for lives, deviſed it, 
and afterwards ſurrendered the old leaſe, and took a new 
one to him and his heirs for three lives; it was decreed, 
that this renewal of the leaſe was a revocation of the will 
as to this particular, For by the ſurrender of the old 
leaſe, the teſtator had put all out of him, had deveſted 
himſelf of the whole intereſt; ſo that there being nothing 
left for the-deviſe to work upon, the will muſt fall, and 
the new purchaſe, being of a freehold deſcendible, could 
not paſs by a will made before ſuch purchaſe. 3 P. Will. 
166, 170, | | 

Fri oY 1743. Sir Thomas Abney and Miller. The 
teſtator by his will deviſed all his college leaſes which 
he then held of Magdalen college to Mrs Burton his 
mother, to be ſold by her immediately after his deceaſe, 
and ordered the. money ariſing by ſuch ſale to be diſtri- 
buted according to the directions of the ſaid will. Some 
pon after making the will, he ſurrendered the college 
eaſes deviſed by it, and accepted two new leaſes of the. pre- 
miſſes, but one of them was not ſealed with the college ſeal, 
till after the death of the teftator. Lord Harwicke de- 
creed, that the leaſe actually renewed after the will made, 
was a revocation of the deviſe ; but otherwiſe as to the 
leaſe not perfected for want of the college ſeal. 2 At. 


593- | | 

be where the teſtator deviſed all and ſingular his leaſe- 
hold eftate, and afterwards renewed a leaſe ; it was held 
by lord Hardwicke clearly, that this leaſehold eſtate paſ- 
fed by the will: for that this is not a ſpecifſe legacy, 
but only an enumeration of the ſeveral particulars of the 
n eſtate, but yet is a general deviſe of the whole. 
34. 199. 

of en or articles do not at law revoke a will; 
yet if entred into for a valuable conſideration, amounting 
in equity to a conveyance, they muſt conſequently be an 
equitable revocation of a will, or of any writing in na- 
ture thereof. 2 P. Vill. 624. 

A woman's marriage, is alone a revocation of her will. 
A man made a will, and appointed one (who was no 
relation) to be his executor, He afterwards went abroad, 
where 
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where he became a governor of one of the plantations, 
and ſent over for an Engliſh woman of his acquaintance, 
whom he married, and had children by; and Nied, with- 
out an actual revocation of his will. Yet it was deter- 
mined, that this total alteration of his circumſſances was an 
implied revocation. 1 P. Jill. 304. Eyre and Eyre, 
So in the caſe of Lugg and Lugg, M. 8 JW. Before the 
delegates. One being ſingle made his will, and deviſed 
all his perſonal eſtate. "Afterwards he married, and had 
ſeveral children, and died without other will or-diſpoſi- 
tion. It was ruled, that there being ſuch an alteration 
in his eſtate, and circumſtances fo different at the time 
of his death from what they were when he made the will, 
here was room and preſumptive evidence to believe a re- 
vocation, and that the teſtator continued not of the ſame 
mind. 2 Salk. 592. L. Raym. 441, 7 
And in the caſe of Brown and Thomſon, T. 1702. The 
lord keeper was of opinion, that alteration of circum- 
ſtances may be a revocation of a will of lands, as well as 
of a perſonal eſtate; notwithſtanding the ſtatute, which 
doth not extend to an implied revocation, 1 Abr. Caſ. 


Eg. 413. 
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IV. Of the probate of wills, and adminiſtration 
| of inteſtates effects. 


Which chapter divides itſclf into two parts vis 


I. Of the probate of wills. 

II. Of the adminifiration of inteftates effes. 

And, | | | 
I. Of the probate of wills, 


Origin of the 1. IT It appears to have been a matter of great contro- 
juciſdition, verſy, to whom the probate of wills and grantin 

adminiſtration did originally belong, and whether theſe 

were matters intirely of eccleſiaſtical cognizance; y it 

| eems 
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{ems now to be the better opinion, that the probate of 


teſtaments did not originally belong to the eccleſiaſtical 

juriſdiction, but to the . court, or to the court 

daron of the reſpective lord of the manor where the teſta- 

tor dicd, as all other matters did. 2 Bac. Alr. 398. 

The truth is, there were wills before there was any ec- 
clefiaſtical juriſdiftion; and conſequently, the cognizance 
thereof pertained then ſolely to the civil magiſtrate. Af- 
ter the eſtabliſhment of chriſtianity and of the eceleſiaſti- 

-cal juriſdiction in England, until the time of the con- 
queſt, the courts eccleſiaſtical and temporal were con- 
joined, the biſhop and earl fitting together for the tranſ- 
action of buſineſs in the county court. Upon the ſepa- 
ration of the courts in the time of king William the firſt, 
it doth not appear unto which of the two juriſdictions the 
cognizance of wills immediately acceded. But fo carly 
as the reign of king Henry the firſt, Sir Henry Spelman 
obſerves, that in Scotland the cognizance of wills be- 
longed to the eccleſiaſtical juriſdiction ; and he adds, 
doubtleſs then alſo in England. And Glanvil doth teſ- 
tify thus much in the time of king Henry the ſecond ; 
who ſaith, that if there be any diſpute concerning a teſ- 
tament, the ſame is to be heard and determined in the 
court chriſtian. Spelm. Rom. 132. 

And in the preamble of the ſtatute of the 18 Ed. 3. ft. 
3. c. 6. it is expreſſed; that cauſes teſtamentary notoriouſly 
pertain to the cognizance of holy church, 

- Nevertheleſs, from the conſtitutions and laws which 
were made of ancient time againſt lords of manors de- 
taining the goods of the deceaſed in prejudice of their cre- 
ditors, of their families, and of their fouls; it ſeemeth 
that the lords of manors did for ſome time retain a juriſ- 
diction with reſpect to the goods of their deceaſed vaſſals. 
And from this ſource poſſibly may be deduced the power 
of granting probate of wills and adminiſtration of inteſ- 
tates effects that ſtill remaineth in divers manors. Which 
power having been enjoyed time out of mind, and with- 
out interruption, is allowed to be good. And where the 
lord of a manor hath the probate of teſtaments within his 
manor, if ſuch will be proved in the eccleſiaſtical court, 
a prohibition lieth; becauſe the juriſdiction thereof be- 
longeth to another: elſe the party might be doubly vexed. 
3 Co. 73. 2 Bac. Abr. 402. 

But, excepting in ſuch like particular caſes, it is now 
certain, however it might have been formerly, that the 
ſpiritual court is the only court that hath juriſdiction of 
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the probate of wills; and, as incident to ſuch juriſdiction, 
hath power to determine all thoſe matters that are ne- 
ceſſary to the authenticating thereof. 2 Bac. Abr. 398. 

And the reaſon why the probate of teſtaments hath been 
given unto ſpiritual men is, becauſe it is to be intended, 
that they have more knowledge what is for the profit and 
benefit of the ſoul of the teſtator, than laymen have ; and 
that they will look more than laymen, that the debts of 
the deceaſed be paid and ſatisfied out of his goods, and 
that they will ſee his will performed, ſo far as his good 
will extend. Perk. 213. | 

2. And, generally, the perſon before whom the teſta- 
ment is to be proved is the biſhop of the dioceſe where the 
teſtator dwelled, or his officer, Swin. 427. 

Archdeacons, as ſuch, have no power to grant probate 
or commit adminiſtration, altho* moſt archdeacons in 
England do it; but they do it not as archdeacons, but 
by a preſcriptive right. Gi. 478. 

3. But there are alſo certain peculiar eccleſiaſtical ju- 
riſdictions, where by preſcription or compoſition or other 
ſpecial title, the probation and approbation of the teſta- 
ments of ſuch as dwell and die within thoſe places, doth 
appertain to the judge of that peculiar. ' Swin, 427. 

Concerning which it is ordered by Canon 126, as fol- 
loweth : Whereas deans, archdeacons, prebendaries, par- 
ſons, vicars, and others exerciſing eccleſiaſtical juriſdie- 
tion, claim liberty to prove laſt wills and teſtaments of 
perſons deceaſed within their ſeveral juriſdictions, having 
no known or certain regiſters, nor publick place to keep 
their records in, by reaſon whereof many wills rights and 
legacies, upon the death or change of ſuch perſons and 
their private notaries, miſcarry and cannot be found, to 
the great prejudice of his majeſty's ſubjects; we there- 
fore order and enjoin, that all ſuch poſſeſſors and exer- 
ciſers of , peculiar juriſdiction, ſhall once in every year 
exhibit into the publick regiſtry of the biſhop of the dio- 
ceſe, or of the dean and chapter, under whoſe juriſdic- 
tion the ſaid peculiars are, every original teſtament of 
every perſon in that time deceaſed, and by them proved 
in their ſeveral peculiar juriſdictions, or a true copy of 
every ſuch teſtament, examined, ſubſcribed and ſealed by 
the peculiar judge and his notary, Otherwiſe if any of 
them fail ſo to do, the biſhop of the dioceſe or dean and 
chapter, unto whom the ſaid juriſdictions do reſpectively 
belong, ſhall ſuſpend the faid parties and every of _ 
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ne⸗ from the exerciſe of all ſuch peculiar juriſdiction, until 
V they have performed this our conſtitution. 
een 4. All teſtaments are proved and adminiſtrations grant- Archbithop's 
led, ed in the prerogative court of the ſeveral archbiſhops re- * — in 
and ſpectively, where the party dying within the province of cy, 
and ſuch archbiſhop hath bona notabilia in ſome other dioceſe 
of than where he dieth. 4 fl. 335. 
and And this power is reſerved in the ſtatute of frauds and 
zods perjuries; by which it is provided, that nothing in the ſaid 
| flatute ſhall extend to alter or change the juriſdiction or right 0 
ſta- probate of wills concerning perſonal ęſtates, but that t 
the prerogative court of the archbiſhop of Canterbury and other ec- 
clefiaſtical courts, and other courts having right to the probate of 
bate fuch wills, Pall retain the ſame right and power as they had 
in before in every reſpect : ſubjeft nevertheleſs to the rules and 
but directions of the ſaid ach. 29 C. 2. c. 3. 1. 24. 
And by the ſtatute of the 23 H. 8. c. 9. (which di- 
ju- recteth that perſons ſhall not be cited out of their proper 
2 dioceſe) it is enacted, that the ſame ſhall not extend to the 
ta- prerogative of the archbiſhop of Canterbury, for calling any 
Joth perſon out of the dioceſe where he ſhall be inhabiting, for probate 
of any teſtament; nor ſhall be in any wiſe prejudicial to the 
fol- archbiſhop of York, concerning probate of teſtaments within his 
par- province and juriſdicti on, by reaſon of any prerogative. ſ. 5, 7. 
die- The law concerning this matter is, that five pounds is 
s of the ſum or value of notable goods, But where by com- 
ving poſition or cuſtom in any county, bona notabilia are 


rated at a greater ſum, the ſame is to continue unaltered : 
as in the dioceſe of London, it is ten pounds by compo- 
lition. 4 Inst. 335. 

If he who dieth had goods in both dioceſes, to the 
amount of 5 1] in the whole; the ſame ſhall be bona nota- 
bilia, and conſequently under the archbiſhop's juriſdic- 
tion. 1 RolPs Abr. 908, 90g. « 

Rolle ſays, If a man dieth in one dioceſe, not having 
any goods there, but had bona notabilia in another dio- 
ceſe ; this ſhall be ſufficient bona notabilia for the arch- 
biſhop to grant adminiſtration : becauſe the ordinary 
where he dieth, by the law is to take as great care of the 
teſtator and of his goods, as the other ordinary where the 
goods are, And he faith, Mr Selden told him, that he 
had been informed by thoſe of the court chriſtian, that 
this is the uſual courle there. 1 Koll's Abr. gog. 

But if a man die upon a journey, the goods that he 
then hath about or with him, ſhall not be as bona no- 
tabilia, to cauſe adminiſtration to be committed or the 
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will to be proved in the prerogative. Stuin. a, 438, 
439. OF | 
By the ſtatute of the 4 An. c. 16. JYhereas great trou- 


Ble and expence is N occaſioned to the widows and or- 


phans 7 perſ.ns dying inteſtate to monies or wages due fit 
n 


work done in her maje/ly's yards or docks, by diſputes happening 
about the authority of granting probate of the wills cnd letter; 
of adminiſtration of the goods and chattels of ſuch perſon: ; for 
the preventing thereof, it is enacted, that the power of grant- 
ing probates of the wills and letters of adminiſtration of thi 
goods and chattels of fuch perſons is hereby declared to be in the 
ordinary of the dioceſe or ſuch other perſons to whom the ordi- 
nary power of probate of wills or granting letters of admini- 


firation do belong, where ſuch perſons ſhall reſpettively die; 


and that the wages or pay due from the queen to ſuch perſons 
for work done in any of the yards or docks, ſhall not be taken 
or deemed to be bona notabilia whereby to found the juriſdiftion 
of the prerogative court. [. 26. 

Debts owing to the teſtator are bona notabilia, as well 
as = in poſſeſſion. 1 RelPs Abr. gog. _ 

nd they ſhall be bona notabilia in that dioceſe where 

the bonds or other ſpecialtics be, and not where the debtor 
inhabits. 1 Ralls Abr. gog. 

But if the debts be only by compact, without ſpecialty; 


then they are to be eſteemed bona notabilia in that place 


where the debtor is. ent. 46. 

Fudgments obtained in the courts at Weſtminſter, upon 
actions laid in the country, are bona notabilia, not where 
the action was laid, biit where the judgment was obtained, 
becauſe the record is there. Carth. 148. 

E. 12 W. Hilliardand Cox. In debt by an adminiſtra- 
tor on an adminiſtratiori committed by the biſhop'of Lon- 
don, the defendant pleaded in bar, that the inteſtate at 
the time of his death was reſident in another dioceſe. And 
it was held good upon demurrer. And by the court; 
The ſimple contract debts are perſonal; and adminiſtration 


muſt be committed of them where the party dies. And 


if a man hath two houſes in ſeveral dioceſes, and lives 
moſt at one, but ſometimes goes to the other, and being 
there for a day or two dies ; adthiniſtration of his perſo- 
nal eſtate ſhall be granted by the biſhop of this dioceſe, 
for he was commorant there, and not thete as a traveller. 


1 Salk. t7 


7. | | | 

A bill of exchange ſhall be ſald to be bbna notabilia 
where the debtor is, and not whete the bill is ; for it is 
no ſpecialty in law: for if an executor pays _ — 
1 mple 


Mills. Pr oba te. 


ſimple contract, or ſuffers judgment to paſs againſt him; 
in ſuch actions he may plead ſuch payment or judgment 
in bar to an action upon a bill of exchange. 3 Salk. 164. 
Yeoman and Bradſtato. 

In caſe lands be given to executors for payment of 
debts or legacies ; it ſeemeth that this ſhall not be bona 
notabilia, altho' it be aſſets. Went. 46. 

Where one dies poſſeſſed of goods in London and Dub- 
lin ; in that caſe the refolution ſeems to have been, that 
the archhiſhop of Canterbury by his prerogative was to 

t adminiſtration of the goods in London, and the 
archbiſhop of Dublin for thoſe in Dublin. G16 472. 

In caſe one have bona notabilia both in the province of 
Canterbury and in the province of Vork; the will muſt 
be proved either before both metropolitans, if within 
each of their juriſdiction there be bona notabilia in divers 
dioceſes ; or elſe, if there be nat fo in any of the places, 
then before the particular biſhops in thoſe feveral dioceſes 
where the goods are. Vent. 46. 

Or, if within the one juriſdiction metropolitan the teſ- 
tator had goods in divers dioceſes, and in the other but 
in one dioceſe; then in the one place is the will to be 
proved before the archbiſhop, and in the other place be- 
fore the particular biſhop, as it ſeemeth. Vent. 47. 

Where one dies poſſeſſed of goods in the dioceſs of an 
archbiſhop, and in a peculiar of the fame dioceſe; there 
ſhall be ſeveral adminiſtrations, and the archbiſhop ſhall 
have no prerogative, becauſe the peculiar was firſt derived 
out of his juriſdiction, Gibſ. 472. Cre. El. 719. 

But where one dies poſſeſſed of goods in ſeveral pecu- 
liars within the ſame dioceſe; in that caſe adminiſtration 
ſhall not be granted by the biſhop of the dioceſe, but by 
the metropolitan ; inaſmuch as they are exempt from or- 
dinary juriſdiction. Gibſ. 472. Sin. a. 440. 

By Canon 92. ow & as many heretofore have been by 
apparitors both of inferior courts and of the coerts of the arch- 
biſbod's prerogative much diſtrafted, and diver fly called and 
ſummoned for probate of wills or to take admimſtrations of 
the goods of perſons dying inteſtate, and are thereby vexed and 
grieved with many cauſeleſs and unneceſſary treulles moleſtations 
and expences ; we conſtitute and appoint, that all chancellors, 
commiſſaries, or officials, or any other exerciſing eccleſiaſtical ju- 
riſaittion whatſoever, ſhall at the firt charge with an oath all 
perſons called, or voluntarily appearing before them, for the pre- 
bate 4 any will, or the adminiftration of any goods, whether 


they knew, or (moved by any ſpecial inducement ) ds firmly be- 
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lieve, that the party 2 (whoſe teſtament or goods depend 
now in queſtion) had at the time of his or her death, any gud; 
or good debts, in any other dioceſe er dioceſes or peculiar juriſ. 
diftion within that province, than in that wherein the ſaid 
party died, amounting to the value of 51. And if the ſaid 
perſon cited or voluntarily appearing before him, ſhall upon his 
oath affirm, that he knoweth, or (as aforeſaid) firmly believeth, 
that the ſaid party deceaſed had goods or good debts in any other 
dioceſe or dioceſes or peculiar juriſdiction within the ſaid province 
to the value aforeſaid, and particularly ſpecify and declare the 
fame ; then ſhall he preſently diſmiſs him, not preſuming to in- 
termeddle with the probate of the ſaid will, or to grant admi- 
niſtration of the goods of the party ſo dying inteſtate. Neither 
hall he require or exact any other charges of the ſaid parties, 
more than ſuch only as are due for the citation and other proceſ; 
had, and uſed againſt the ſaid parties, upon their further con- 
tumacy ; but ſhall openly and plainly declare and profeſs, that 
the ſaid cauſe belongeth to the prerogative of the archbiſhop f 
that province; willing and admoniſbing the party to prove the 
ſaid will, or require adminiſtration of the ſaid goods, in th: 
court of the ſaid prerogative, and to exhibit before him the ſaid 
judge the probate or adminiſtration under the ſeal of the prero- 
gative, within forty days next following. And if any chancel- 
br, commiſſary, official, or other exerciſing eccleſiaſtical wy 
diction whatſoever, or any their regiſter ſhall offend herein; let 
him be ipſo facto ſuſpended from the execution of his office, nit 
to be abſolved or releaſed until he have reſtored to the party all 
expences by him laid out contrary to the tenor of the premiſes : 
aud every ſuch probate of any teflament, or adminiſtration 7 
goeds ſo granted, ſhall be held void and fruſtrate to all effefts if 
the law whatſoever. Furthermore, we charge and injoin, that 
the regiſter of every inferior judge do, without all difficulty or 
delay, certify and inform the apparitor of the prerogative court, 
repairing unto him once a month and no oftener, what exetutors 
or adminiſtrators have been by his ſaid judge for the incompe- 
tency of his own juriſdidtion diſmiſſed to the ſaid prerogative 
court within the month next before; under pain of a month's 
ſuſpenſion from the exerciſe of his office for every default there- 
in. Provided that this canon or any thing therein contained, 
be net prejudicial to any compoſition between the archbiſhop and 
any biſhop or other ordinary, nor to any inferior judge that ſpall 
grant any probate of teſtament or adminiſtration of goods to 
«ry party that ſhall voluntarily defire it, both out of the ſaid in- 
ferur court, and alſo out of the preregative. Previdi like- 
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about him at that preſent ſhall not cauſe his teflament ar admi- 
niſtration to be liable unto the prerogative court. 


Shall be held woid and fruſtrate] In the caſe of Smith and 
Bingham, it was declared, that adminiſtration committed 
by the 1 his prerogative, to one who did not 
die poſſeſſed of goods in divers dioceſes, was merely void; 
which declaration was repeated in the caſe of Turner and 
Vanſdal : But the more current doctrine is, that ſuch ad- 
miniſtrations are not void, like thoſe granted by a biſhop, 
where are bona notabilia, but only voidable by ſentence ; 
becauſe the metropolitan hath juriſdiction over all the dio- 
ceſes in his province, whereas a biſhop can by no means 
have juriſdiction in another dioceſe. G1b/. 472. 

In the caſe of Sir Richard Rains and the commſſary of 


committed in a dioceſe where there are bona notabilia, 
tho' ſuch grant be ipſo facto void, yet they do not grant 
a new adminiſtration in the prerogative court, before they 
repeal that ; and in that caſe they ſhall not be prohibited, 
7 Mad. 146. 

And by Canon 93. Furthermore, we do decree and or- 
dain, that no judge of the archbiſhop's prerogative ſhall hence- 
forward cite or cauſe to be cited ex officio any perſon whatſoever 
to any of the aforeſaid intents, unleſs he have knowledge that 
the party deceaſed was at the time of his death poſſeſſed of goods 
and chattels in ſome other dioceſe, or dioceſes, or peculiar juriſ- 
diftion within that province, than in that wherem he died, 
amounting to the value of 5 I at the leaſt : decreeing and decla- 
ring, that tohoſo hath not goods in divers dioceſes to the ſaid ſum 
or value, ſhall not be accounted to have tgna notabilia. Always 


or provided, that this clauſe here, and in the former conſiitution 
rt, mentioned, ſhall not prejudice thoſe dioceſes where by compeſition 
mu or cuſtom bona notabilia are rated at a greater ſum. And if 
be- any judge of the prerogative court, or any his ſurrogate, or his 
rue regiſter or apparitor, ſhall cite or cauſe any perſon to be cited 
h's into his court, contrary to the tenor of the premiſſes ; he ſhall 
e- reſtore to the party ſo cited all his coſts and charges, and the acts 
2 and proceedings in that behalf ſhall be held void and fruſtrate. 
1d Which expences, if the ſaid judge or regiſler or apparitor ſhall 
all refuſe accordingly to pay; he ſhall be ſuſpended from the exe 
75 aſe of bis office, until he yicld to the performance thereof. 

oh Are rated at a greater ſum] One of the ſums mentioned 
1 by Lind wood, under which nothing ſhould be reputed 


bona notabilia, is 231 3s 05d. And Plowden fixes the 
ſum at 101; of which Swinburne ſaith, that it fecmecd 
N 4 0 


Canterbury, H. 1 An. it was ſaid, that if adminiſtration be 
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to him to be the opinion moſt commonly received. Gif, 


472. 

The probate of every biſhop's teſtament, or granting 
of adminiftration of his goods, altho* he hath not goods 
WV but within his own jurifdittion, doth belong to the arch- 
biſhop.” 4 Þ:fe. 335. 8 ! 
5. If there be a new and uninhabited country, found 


tim colonies, Out by Englith fubjects, as the law is the birth-right of 


* 
41 91 


every ſubject, ſo wherever they go, they carry their laws 
with them; and therefore ſuch new found country is to be 
governed by the laws of England; tho' after ſuch coun: 
try is inhabited by the Engliſh, acts of parliament made 
in England, without naming the foreign plantations, will 
not bind them : for which reaſon it has been determined, 
that the ſtatute of frauds and perjuries, which requires 
three witneſſes to a will, and that theſe ſhould ſubſcribe 
in the teftator's preſence, doth not bind Barbadves, But 
where the king of England conquers a country, it is a 
different conſideration ; for there the conqueror, by ſpa- 
ring the lives of the people conquered, gains a right and 
property in fuch people; in conſequence of which, he 
may impoſe upon them what laws he pleaſes. 2 P. Will. 


{py the ſtatute of the 25 G. 2: c. 6; for avoiding doubts 
concerning who ſhall be deemed legal witneſſes to wills 
Which is inſerted before under the head concerning the ns 
lification of th Witneſſes) —** Whereas in ſome of the Bri- 
"tifh'colonies of plantations in America, the act of the 29 
C. 2. has been received for law, or acts of aſſembly have 
been made whereby the atteſtation and ſubſeription of wit- 
neſſes to deviſes of lands tenements and hereditaments have 


bten required; therefore to prevent doubts which ma 


rise ill relation to ſuch atteſtation, it is enacted, that thy 
ea all 'extend to ſuch of the ſaid colonies and plantations, 
toßere the ſuid act of the 29 C. 2. is by att of aſſembly made, 

4 by «ſage received as law, or where by act of aſſembly or uſaxe 
rde. atteftation and ſubſcription of a witneſs or witneſſes are 
made neceſſary to ſuch deviſe ; and ſhall have the ſame force 
"*and-effett in the conſtruction of, or for the avoiding 7 ubts 
upon, "the ſard als of aſſembly, and laws of the ſaid colonies 
en plantations, as the ſame ought to have in the conſtruction of, 

vr for the" avoiding of doubts upon the ſaid af of the 29 C. 2. 
Vin England. Provided; that no deviſe or legacy ſhall be mage 
void by this alt, unl/s the toll whereby ſuch deviſe or legacy 

Hall be given, ſhall 4 made after March 1½, 1753.“ 

An eſtate in the plantations is teſtamentary, and aſſets 
to pay debts ; for if the executor hath goods of the teſta- 

3 tor 
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tor in any part of the world, he ſhall be charged in reſpect 
thercof. 6 Co. 46. 2 r 


An appeal from decrees made in the plantations, lies 
only to the king in council, 2 P. Will. 2m. 
6. Wills only concerning goods and chattels are under 
the cognizance and direction of the eccleſiaſtical laws. 

ib. 463. | % 

w q the probate of teſtaments concerning lands only, 
and no goods contained therein, ought not to be in the 
ſpirityal court; and if there be a ſuit to compel, to have 
< probate of ſuch teſtaments, a prohibition lieth. Cs. 
Car. 396. N 

27 a will is concerning lands and goods, and ſo 
is a mixt will; the probate thereof ſhall be intire in the 
ſpiritual court, and ought not to be of parcels: but 
the probate of the will for the land will not prejudice the 
heir ; for it ſhall not be evidence at the common law; 
nor the witneſſes being there examined, ſhall ſuch exami- 
nations be given in evidence at the common law. Crg. 
Gar. 990% + -- Wt; LE 
And where a will doth contain in it lands and goods; 
generally, the courts temporal will not grant a prohibition 
to ſtay the probate thereof for the whole: but if in a ſpe- 
cial caſe, it be alledged, that the teſtator was of non- 
ſane memory, or the like; a prohibition will be granted 
for the whole, For if the ſpiritual court ſhould be ſuf- 
fered to proceed, and prove the will there, and allow it 
there, for the perſonal eſtate; it would be an evidence to 
induce the jury, upon a trial at law, to paſs for the will 
as to the lands and tenements. E, 12 J. Egerton and 
Egerton. Cro. Jac. 346. "ya 

8 But a deviſe of a perſonal eſtate is not looked upon 
to 
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of any effect until probate is made of the will by the — 
exeeutor; neither can an executor or other perſon give a fore probate, 


-will in evidence concerning a perſonal chattel without 
producing the probate ; for this will is no will until it has 
received a ſanction, or an allowance of it in the ſpiritual 
court; for they are to judge whether it be a will or not; 
and the temporal courts are not to look upon it as a will 
till probate be made: And in an action of trover for 
— which 2 teſtator gave to his ſiſter in his life time, 
rought againſt his executor for them, who would have 
given in eyidence a former will, to have ſhewn that he had 
no power to give thoſe goods; this was refuſed, becauſe 
he ought to have produced the probate. Cbaunter and 

Chaunter, 1708, Viner, Executors, A. a. 20, 
And 


. 


Refuſal of an 
enecutorſhip. 
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And 1 probate obtained in the eccleſiaſtical court can. 


not be ſet aſide in any other court either of law or equity. 
In the caſe of Barneſly and Powel, Aug. 5, 1748; a 


Probate of a forged will was obtained in the eccleſiaſti- 
cal court, by a fraud upon the plaintiff in procuring his 


conſent to ſuch probate ; and by the like means a decree' 
in the court of exchequer was obtained to eſtabliſh the 
faid will as to the real eſtate, Upon theſe facts being 
diſcloſed, and a bill filed in chancery, an iſſue was di- 
rected to try the validity of the will at law, which the 


jury found to be forged. And the queſtion was, what 


could now be done, eſpecially with reſpect to the perſonal 
eſtate ; and the decree in the exchequer likewiſe ſtand- 
ing in the way with reſpe& to the real eſtate. Lord 
Hardwicke faid, as to the decree in the exchequer, the 
ſame having been obtained by fraud, tho* he could not 
ſet it aſide, yet he could decree that no uſe ſhould be 
made of it. As to the perſonalty, undoubtedly the ju- 
riſdiction of wills of perſonal eſtate belongs to the ec- 
cleſiaſtical court, according te the rules of which court 
it muſt be tried, notwithſtanding that the will is found 
— by a jury at common law by examination of wit- 
neſſes; which is ſometimes unfortunate, cauſing different 
determinations: nor can this court help it. But in the 
preſent caſe his lordſhip decreed, that the defendant ſhould 
conſent in the eccleſiaſtical court to a revocation of the 
probate ; and tho' he would not then decree the defen- 
dant a truſtee of the perſonal eſtate, leſt it might create 
ſome jealouſy of infringing on the eccleſiaſtical court, 
yet he decreed an account of the perfonal eſtate to be 
taken, and the ſame to be paid into the bank for the 
benefit of the parties intitled. 1 Vez. 119, 284. 

8. He that is named executor cannot be preciſely com- 
pelled to ſtand to the will, and undertake the executorſhip, 
unleſs he have already meddled with the goods of the teſ- 
tator as executor; for then, he is not only to be compel- 
led to perform the office of an executor, but alſo if he 
ſnould refuſe, and the ordinary commit the adminiſtration 
unto him, this refuſal is void, and he ſhall be charged as 
executor. Stoin. 384. 

Therefore if the executor named in the teſtament re- 
ſolve not to ſtand to the executorſhip, but to refuſe the 
ſame; then muſt he beware that he do not adminiſter the 


goods of the deceaſed as executor; for having once ad- 


miniſtred as executor, he may at any time after be com- 
pelled to undergo the burden of an executor, and alſo 
may 


may be ſued as executor by the creditors of the teſtator; 
tho! he cannot ſue others as executor, for that he hath not 
the will under the ordinary's ſeal. Stuin. 469. 

And a perſon is then ſaid to adminifter as executor, ſo 
as thereby he may be compelled to ſtand to the executor- 
ſhip, when he doth perform thoſe acts which are proper 
to an executor ; as to pay the debts due by the teſtator, 
or to receive any debts due unto the teſtator, or to give 
acquittances for the ſame, with other ſuch like acts. Swin, 


But if a man do thoſe acts which are not proper to an 
executor, he is not ſaid to have adminiſtred as executor to 
the effect as aforeſaid ; as to feed the cattle of the deceaſed, 
left they ſhould periſh ; or to take into his cuſtody the 
goods of the deceaſed, to the end they may be ſafe from 
being ſtolen or purloined ; or to diſpoſe of the teſtator's 
goods about the funeral : for theſe be deeds of charity 
common to every chriſtian, and not peculiar to an execu- 
tor, Likewiſe, to make an inventory of the goods of the 
deceaſed, is not to adminiſter as executor ; or to deliver ta 
the wife her convenient apparel: or to take the teſtator's 
horſe and ride him, or to uſe him as his own, ſuppoſing 
him not to be the teſtator's but his own ; or to take the 
goods of the teſtator by his lawful gift. And generally, 
whoſoever as a mere treſpaſſer entereth on the goods of 
the teſtator, whether it be to things living, as horſe, 
kine, ſheep, or dead things, .as pots, pans, diſhes, con- 
verting the ſame to his proper uſe, and not to the uſe of 
the teitator, as to the payment of the teftator's debts or 
legacies, doth not adminiſter as executor. Swin. 471, 
172. ; 

Howbeit, in theſe caſes and ſuch like, whoſoever f:ar- 
eth to be adjudged executor adminiſtring of his own 
wrong, the molt ſafe courſe is, not to meddle at all, but 
utterly to abſtain from all manner of uſe of the teſtator's 
goods; and namely, let him beware that he do not fell 
any goods, or kill any cattle of the deccaſed. Stain. 472. 

Further, altho* a perſon! hath not meddled with the 
goods of the teftator, and is therefore not compeliable z 
yet if a legacy be left to him, he may be compelled to 
ay to the executorſhip, or elſe to loſe his legacy. Gi. 
409. a a | | 

The refuſal to take upon him the executorſhip cannot 
be by word only ; but it muſt be entred and recorded in 
court. $7, a. 443. 
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And whey an executor hath once adminiſtred, he can. 

not afterwards refuſe to prove the will, and take upon him 

the executorſhip ; and in that caſe the ordinary ought not 

to accept ſuch a refuſal, but to compel him to prove the 

will, and take upon him the executorſhip. Yet if the 


Judge doth 'admit one to adminiſter, notwithſtanding his 
aving formerly refuſed, it ſhall ſtand good. Swix. a, 


.. II 
Evecutor of his . An executor of his own wrong is ſuch as takes upon 


him the office of an executor by intruſion, not being con- 


ſtituted by the teſtator or deceaſed, nor (for want of ſuch 
conſtitution) ſubſtituted by the ordinary to adminiſter, 
Went. 171. * 

If a man gets goods of an inteſtate into his hands aſter 
adminiſtration is actually granted, it doth not make him 
executor of his own wrong; but if he gets the goods into 
his hands before, tho' adminiſtration be granted after- 
wards, yet he remains chargeable as a wrongful executor, 
unleſs * delivers the goods over to the adminiſtrator be- 
fore the action brought, and then he may plead plene ad. 
miniſtravit. 1 Salk. 313. 

An executor of his own wrong cannot bring an action; 
for he cannot ſhew the teſtament containing his name, as 
he ought. Br. Adminiſtrator, 8. 

Neither can he retain for his own debt or legacy, A.. 
525 Poph. 125. | 

ut he renders himſelf liable to the action, not only of 
the right executor, but alſo to the ſuits of the teſtator's 
creditors ; yet only ſo far, as the goods which he ſo wrong- 
fully adminiſtred amount unto. Swin. 339. Harr. Juſtin, 
87. Viner. Exccutors. E. a. 4, 5. 

So alſo, it is ſaid, he ſhall be ſued for legacies, as well 
as a lawful executor. Noy, 13. 

But if he doth lawful acts with the goods, as paying of 
debts in their degrees, it ſhall alter the property againſt the 
lawful executor ; as if he pay juſt and honeſt debts, the 
rightful executor ſhall not avoid that payment. It is true, 
the rightful executor may maintain againſt him an action of 
trover; but he ſhall only recover in damage ſo much as 

the wrongful executor hath miſapplied. By Holt chief 
Juſtice. 12 Med. 471. 

But Mr Wentworth is of opinion, that albeit ſuch pay- 
ment ſhall ſtand good as againſt other creditors, yet it is 
not good as againſt the rightful executor or adminiſtrator : 
for then any ſtranger might uſurp the office of executor, 
and take from him that liberty and election, to prefer which 


creditor he will in firſt payment; yea, might take 2 
tho 
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the executor power to pay himſelf before others, in caſe 
there were a debt due to him, which would be unreaſon- 
able. Went. 182. KN | | (1 

And as he himſelf is liable to the ſuit of the lawful 
executor, - creditors, or legatees ; ſo alſo, in caſe of his 
death, are his executors or adminiftrators liable, by the 
ſtatute of the 30 C. 2. c. 7. altho' in other caſes, a per- 
ſonal wrong dieth with him that did it. And altho' he 
hath obtained probate, yet if upon appeal ſuch probate 
ſhall be annulled and made void, acts done by him, pen- 
ding the appeal, ſhall not be good. As in a caſe, M. 5 
An. In the common pleas. An action was brought by 
the plaintiff, as executor, for money due from the defen- 
dant to his teſtator. The defendant pleads, that another 
perſon was appointed executor to the teſtator, and proved 
his will, and that he the defendant had paid him part of 
the money in ſatisfaction of the whole, and that the ſaid 
perſon on receipt thereof diſcharged the defendant. . The 
plaintiff replied, that the probate granted to the other per- 
ſon was afterwards upon appeal annulled by ſentence in 
the eccleſiaſtical court, and the will by which he was 
made executor adjudged to be forged, and the will by 
which the Mlaigtiff is appointed executor allowed. On 
demurrer, the queſtion was, whether payment to one who 
was executor. de facto, and had probate of the will, was 
good to bind the rightful executor. And the court gave 
judgment, that it was not, And by Trevor chief juſtice : 
An executor derives all his authority from the teſtator him- 
ſelf ; and, as, executor, without any thing more, he has 
the power of diſpoſing of the eſtate of the teſtator, of 
releaſing a debt due to the teſtator, and the like. True 
it is, before an action brought, a probate is neceſſary; 
but that is only requiſite to aſcertain the court that the 
plaintiff is executor and has a right to bring his action, 
not to give the plaintiff any title or intereſt to the eſtate 
of the teſtator. If the teſtator appoints no executor, or 
dies inteſtate, the adminiſtrator is appointed by the ordi- 
nary, and derives his authority from him; and therefore 
If adminiſtration is granted, all acts by him as long as the 
adminiſtration continues in force are good, and even the 
it be afterwards repealed. But there is a difference taken 


(6 Co. 18.) when an adminiſtration is repealed upon a ci- 


tation, or upon an appeal. If it is upon an appeal, which 
ſuſpends the adminiſtration, all acts after ſuch ſuſpenſion 
are void: If it is repealed upon a citation, all the acts of 
the adminiſtrator, till the repeal, are good; for by the 


citation 
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citation the grant of the adminiſtration is not ſuſpended 

{ therefore if the adminiſtration be repealed, all acts done 
an adminiſtrator which a rightful adminiſtrator might 

have done, ſhall be allowed, for in them he acted in the 

place of the rightful adminiſtrator. But it is otherwiſe 

in the caſe of an executor ; for the probate of the will 

gives no authority at all to him; and therefore if he iz 

not the rightful executor, he has no authority ; and it bate of 

would be unreaſonable, that a perſon who has no auth. actions 

= ſhould diſpoſe of the intereſt of another. The right. 

ful executor has not only a truſt or authority to admini- or in | 

ſter the goods of the teſtator, but alſo an intereſt annexed by the 
to the truſt. And therefore the property of all the goods, = thi 
after adminiſtration, is compleatly veſted in him. And C 
conſequently, the diſpoſition by another perſon of the 9 It i 
goods of the teſtator, or releaſe of his debts, is a diſpoſi- canno! 
tion of the intereſt of the rightful executor, and there- ecuto! 
fore ſuch diſpoſition doth not bind him. And this caſe is Bu 
not like the caſe of an officer, who officiated without le- 1700. 


give to 


gal authority, as the deputy of the deputy of 'a ſteward; that 
or 2 acts done by him are good: for he is an of- the re 
ficer de facto, and in the immediate and open execution fuſed 


of his office, and the parties did not know whether he 
had authority or not. —And he ſaid, in this caſe of an ex- 
ecutor ſome miſchief indeed may poſſibly happen; but it 
would be a more general inconvenience, if 'a wrongful 
executor ſhould be allowed to diſpoſe of the right and 
intereſt of a rightful executor. Comyns. 150. Anonym. 
Co-executors; 10. Where there are divers executors named in the 
— 4 them do ill, and ſome of them do refuſe, and others of them 
prove the teſtament; they who refuſe 2 after at their 
pleaſure adminiſter, notwithſtanding ſuch refuſal before 
the ordinary. 9 Co. 37. Bacon Uſe of the Law, 161. 
Pert. 212. 

And this is what in the ſpiritual court is called a dou- 
ble probate ;} which is in this manner: The firſt that 
comes in, takes probate in the uſual form, with reſerva- 
tion to the ref, Afterwards, if another comes in, he 
alſo is to be ſworn in the uſual manner, and an ingroſſ- 
ment of'the original will is to be annexed to ſuch probate 
in the fame manner as the firſt ; and in the ſecond grant, 
ſuch firſt grant is to be recited. And ſo on, if there are 
more that come in afterwards. 

For notwithſtanding their refuſal at firſt, they ſtill con- 
tinue executors ; and at any time during the lives of their 
| * companions, 
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ions, may prove the will, they may pay 
22 — ny they muſt be joined in 4 fad 
where the co-executors are plaintiffs, becauſe they are all 
privy to the will; but not where they are defendants, be- 
cauſe the plaintiff in the action is not bound by law to 
take notice of any but thoſe who have proved the will. 

Sin. a. 444+ ba Nn | 
For the king's courts have always uſed to allow the pro- 
bate of ſome of the executors, to enable them all to ſue 
actions: ſo that the probate of the teſtament doth not 
give to them any intereſt or title either to things in action 
or in poſſeſſion, for they have all their title and intereſt 


by the teſtament, and not by the probate : but yet with- 


out the probate, the judges allow them not to ſue actions. 
g Co. 38. | 

It is holden, that he which did refuſe the executorſhip, 
cannot aſſume that office after the death of his fellow ex- 
ecutor. Sin. 326, 418. 

But in the caſe of Houſe and Lord Petre, Dec. 19. 
1700. Before the delegates: The common lawyers held, 
that if one executor refuſeth before the ordinary, and 
the reſt prove the will, yet at common law, he who re- 
fuſed may at any time come in and adminitter ; and tho” 
he never acted whilſt his companions were living, yet 
after their death he ſhall be preferred before any other 
executor made by a co-executor ; altho* the civilians 
held, that by their law the renunciation was peremptory. 
1 Salk, 311. 


11. It a man maketh two executors and dieth, W 
one of them proveta the will in the name of them both, cutor excludes 


againſt the will of the other; this is not any adminiſtra- 
tion for him who conſented not to the probate: but he 
may plead ne ungque executor ; for the probate maketh him 
not . executor, if he doth not adminiſter. 1 RolPs Abr. 
918. | | 


dinary to commit adminiſtration, and to annex the wilt 
to the letters of adminiſtration; and the adminiſtrators 
ſhall have action, and may adminiſter the goods of the 
deceaſed, as if he had died inteſtate ; and their authority 
or act done is good and effectual in the law in the mean 
time, until the executors undertake the executorſhip; for 
then the ordinary may revoke the adminiſtration before by 


him committed. Swin. 380, 383. 1 RolPs Abr. 907. 


So alſo if a man make an executor, but this is not 
known, or is concealed ; the ordinary may grant admini- 
I tration, 


the other. 


12. Swinburne ſays, when all the executors named in where all te- 


the teſtament do refuſe; it is lawful for the biſhop or or- fuſe ; admin ſtra- 
tion to be com- 


mitted. 
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ſtration; and this ſhall be good until the other prove the 
will. 1 RolPs Abr. 907. 

And ſo in like manner, if the perſon be diſabled to be 
executors or no executor at all be named in the will. 
Sin. 386. | 

But (lord Coke ſays) if they all refuſe before the ordi- 
nary, and the ordinary commit adminiſtration to another, 

there they cannot adminiſter afterwards, 9 Co. 37. 

And by lord chancellor Talbet, in the caſe of Robinſu 
and Pett, E. 1734. Where there are two executors, and 
one renounces, he is ſtil] at liberty, whenever he pleaſes, 
ta accept of the executorſhip; otherwiſe, if both re. 
nounce, and the ordinary commits adminiſtration to ano- 
ther. gr Will. 251. | | 

13. Regularly [that is, by the civil law], teſtamenty 
ought to be inſinuated to the official or commiſſary of 
the biſhop of the dioceſe, within four months next after 
the teſtator's death, Stuin. a. 447. 

14. And the executor, for goods of the teſtator taken 
from him, or a treſpaſs dene upon the leaſe land, or a 
diſtraining or impounding of you or cattle, may main- 
tain, before the will be proved, actions of treſpaſs, or re- 
plevin, or detinue; for theſe actions ariſe upon the ex- 
ecutor's own poſſeſſion. Ment. 34. 

But before the proving of the will, an executor cannot 
maintain a ſuit or action of debt, or the like: and the 
reaſon is, for that therein he muſt ſhew forth the will 
proved under the ſeal of the ordinary. Went. 34. 

And in general, an executor is a compeat executor 
before probate, to all purpoſes but bringing of actions; 
ſo that he may releaſe an action, aſſent to a legacy, may 
be ſued, may alien or otherwiſe intermeddle with the 
goods of the teſtator. 1 Salk. 301. 

For by adminiſtring, the executor hath accepted of and 
taken upon him the whole adminiſtration before the pro- 
bate; and is thereby intitled to receive all debts due to 
the teſtator; and all payments made to him are good, and 
ſhall not be defeated, altho' he ſhould die aud never prove 
the will. 1 Salk. 306, 307. 

Alſo the executor may in convenient time after the 
teſtator's death, enter into the houſe deſcended to the 
heir, for the removing and taking away of the goods, ſo 
as the door be open, or at leaſt the key be in the door: 
and this ſeemeth to be underſtood of the door of each 

room. For altho' the door of entrance into the hall and 
parlour: be open, the executor cannot by that juſtify the 
| breaking 
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teaking open of the door of any chamber, to take the 
5 we but only may take thoſe in the rooms which 
pre And this ſeemeth to be proved by the caſe of 
the cheſt with evidences; which, it is ſaid, the executor 
may take, and put out the deeds, delivering them to the 
heir,. that is to ſay, the cheſt being unlocked. Now a 
chamber or other room within a houſe locked is an in- 
cloſure of better reſpect than a cheſt, But if the goods 
be not removed within convenient time, the heir may 
diſtrain them as damage feaſant. Went, 92. 

T. 5 Ja. Stadden and Harvey. Treſpaſs : Upon de- 
murrer, the caſe was; Leſſee for life of a houſe and paſ- 
ture land dies ; his executors ſuffer his cattle to go there 
for ſix days after his death, and then removed them; and 
in reſpath juſtify for that time : averring, that in that- 
time of fix days they could not procure any other land or 
place to put in the cattle. Whereupon it was demurred. 
And whether that were a convenient time to remove them 
was the queſtion, And the court ſeemed to incline, that 
fix days is but a convenient time for the removing of their 
cattle; and the law allows a convenient time for their 
removing, eſpecially it being averred, that they had not 
any other place to remove them unto. But for a fault in 
the plea, wherein he pleaded a leaſe of the houſe, but 
not of the land in the declaration mentioned, it was ad- 
judged for the plaintiff. Cro. Fa. 204. 

In like manner, the executor before probate may be 
ſued for the debts of the teſtator ; unleſs he refuſed the 
executorſhip in due manner ſo as adminiſtration may be 
granted, and ſo there be ſomebody ſuable for the teſ- 
tator's debts, J/entw. 36. 

So a bill for diſcovery of effects may be brought before 
probate: As in the caſe of Dulwich college and Jobn ſon, 
E. 1688. A bill for a diſcovery of the perſonal eſtate 
was brought before the will was proved, the will being 
controverted in the ſpiritual court. And this was pleaded. 
to the bill; but over- ruled: a diſcovery being for the be- 
nefit of all perſons intereſted, and neceſſary for the pre- 
ſervation thereof. And ſuch diſcoveries have often been 
ordered, pendente lite in the ſpiritual court. 2 Vern. 49. 

And in the caſe of an adminiſtrator, a court of equity 
will allow of a bill brought by an adminiſtrator before 
adminiftration is actually taken out: as in the caſe of 
Fell and Lutwidge, Feb. 3. 1740. The widow brought 
a bill for recovery of the effects of her late huſband, and 
did not take out adminiſtration till after the bill brought 
It was objected, that the bill was brought too early. By 

Vol, IV. O the 
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ment 


the lord chancellor Hardwicke : It is very true, that this men 

would have been an exception in an action at law; but part 

it is not ſo to a bill brought in this court. And the ex- upo! 

ception was over- ruled. Barnard, Cha. Ca. 320. tame 

Ordinary to cite 15. By the 21 H. 8. c. 5. The ordinary, or other perſon V 

— the wilt, having authority for probate of teflaments, may convent befire . uſua 

them perſons named executors of any teſtament, to the intent in ſtrin 

prove or refuſe the teſtament, as they might do heretefore. tion 

And by the 1. Ed 6. c. 2. All ſummons and citations or the { 

other proceſs eccleſiaſtical, in all cauſes of probates of teſtamenti, It 

dnd commiſſions of adminiſtrations of perſons deceaſed, ſhall be the v 

made in the name and with the ſlile of the king, as it is in teſtat 

writs original or judicial at the common law; and the tet now 

thereof ſhall be in the name of the archbiſhop or biſhop or other O. J 

having eccleſiaſtical juriſdiftion ; and the commiſſary, official, In 

or ſubſlitute exerciſing juriſdittion under him, ſhall put his viſe « 

name in the citation or proceſs after the teſte. ſ. 3. not « 

And the ordinary may ſequeſter the goods of the de- and t 

ceaſed, until the executors have proved the teſtament: that | 

ſo may the metropolitan, if the goods be in divers dio- the t 

ceſes. Sin. a. 477, 478, full « 

And if the executors do not appear upon the proceſs, Bu 

the ordinary may excommunicate them. But they may at th 

pray time to adviſe ; and the ordinary. may grant in the have 

mean time letters ad colligendum bona defuncti. Teatiſe gacie: 

of Eq. 109. at law 

Mandamus to 16. On the other hand (inaſmuch as the executor, tho eſtab] 

— che or. he may be ſued, and pay debts, and releaſe an action, yet now! 

: cannot. have an action, before probate) the ordinary is. the e 

bound to prove the will; and if the executor accept, and two v 

| deſire probate, and is refuſed by the ordinary, a writ will fuſed 

| go from the temporal courts, to compel him to proceed the w 

f to probate, where the will is not controverted ; and that, living 

d notwithſtanding an appeal to the delegates, as it was in the h 

the caſe of Dunkin and Mun, M. 26 C. 2. in which ſuch age, | 

f writ was granted to the prerogative court. Gibſ. 469. as no 

| 4 — ng 17. The manner and form of proving teſtaments, is of this 
| i Pn" two ſorts : the one is called the vulgar or common form; inſiſt 
= the other is termed the folemn form, or form of law. right 

4 Swin. 448. makin 

.} The vulgar or common form is more compendious or 80 

* brief than the other: for after the death of the teſtator, eſtabli 

i | the executor preſenteth the teſtament to the judge ; and Was o 

| 4 1 in the abſence, and without citing or calling of ſuch 2 were e 

— 1 have intereſt, produceth — to prove the ſame; the th 
1 who teſtifying upon their oaths viva voce, that the teſta- like. 
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ment exhibitcd is the true whole and laſt teſtament of the 
party deceaſed, the judge doth thereupon (and ſometimes 
upon lefler proof) annex his probate and ſeal to the teſ- 
tament, whereby the ſame is confirmed. Sin, 448. 

Where a witneſs hath a legacy in the will, it hath been 
. uſual at the time of proving the will, and before admini- 
ſtring the oath to him, to exhibit his releaſe or renuncia= 
tion of the legacy under his hand and ſeal, and to leave 
the ſame with the regiſter. 1 Orght. 327. 

It is not neceſſary to the proof of a written will, that 
the witneſſes hear it read, fo as they can depoſe that the 
teſtator declared before them, that the felf fame writing 
now produced is or was his laſt will and teſtament. Gad. 
O. IL. 66. 

In 1 P. Vill. 741. It was ſaid, that in proving a de- 
viſe of lands, the proper way is, that the witneſs thould 
not only prove the executing the will by the teſtator, 
and his own ſubſcribing. in his preſence; but likewiſe 
that the reſt of the witneſſes ſubſcribed their names in 
the teſtator's preſence : and ſo one witneſs proves the 
full execution of the will. 

But in the caſe of Tiwnſend and Ives, May , 1748; 
at the Rolls: A bill was preferred by the legatees to 
have the real eſtate fold for the payment of their le- 
gacies which were charged thereupon, againſt the heir 
at law of the teſtator who is an infant, and to have the will 
eſtabliſhed. There were three witneſies to the will all 
now living, but only one has been examined, who proved 
the execution of it, and the atteſtation of the other 
two witneſſes. But Forteſcue maſter of the rolls re- 
fuſed to eſtabliſh the will, without the examination of all 
the witneſſes; for it is a rule, that all the witnefles, if 
living, muſt be examined to prove the will: Beſides, 
the heir at law is, in this caſe, an infant; who if of 
age, has a right to croſs-examine all the witneſſes. And 
as no admiſſion of this ſort can be received for an infant, 
this court muſt protect his right, and therefore muſt 
inſiſt upon all thoſe requiſites which he would have a 
right to inſiſt upon if he were of age, and capable of 
making a defence for himſelf. 1 J/ilfon, 216. 

So in Ogle and Cook, Dec. 10, 1748; Upon a bill for 
eſtabliſhment of a will and performance of the truſt, it 
was objected, that only two of the witneſſes to the will 
vere examined, and ſome account ought to be given why 
the third was not, as that he could not be found, or the 
like, Lord Hardwicke held it neceſſary to the cſtabliſh- 
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ment of a will; for if after the decree the heir at 
law ſhould controvert it, the court would order an in- 
junction: nor did he care to make a precedent to the 
contrary ; for if this other witneſs were called, he might 
ſay ſomething material againſt it : and therefore ordered 
it to ſtand over till the third was examined. 1 Ve. 
177. b 
. 12 G. 2. Croſt and Paulet. On a trial at bar in 
ejectment, the defendant made title under a will, the at- 
teſtation of which was in theſe words, figned, ſealed, pub- 
liſhed, and declared, as and for his laſt will and teſtament, in 
the preſence of us, A, B, and C. The will was in 1723. 
and the witneſſes were all dead, and their hands proved in 
common form. But then it was objected, that this was 
not an execution according to the ſtatute ; and the hands 
of the witneſſes could only ſtand as to the facts they had 
ſubſcribed to, and ſigning in the preſence of the teſtator 
was not one. But the court, on the authority of a caſe 
in the common pleas, ſaid it was evidence to be left toa 
jury of a compliance with all circumſtances. And a ver- 
dict was given for the will. Str. 1109. 

Generally, by the civil law, the teſtimony of two wit- 
neſſes is required; and if in the probate of a will the teſ- 
timony of one witneſs is diſallowed in the eccleſiaſtical 
court, a prohibition lieth not : fur that court having ju- 
riſdiction of the matter, hath it alſo as to the manner 
of proof and proceedings. 2 Rolls Abr. Zoo. 

But Dr Godolphin ſays, where there is no controverſy 
or diſpute touching the will, there the ſingle oath of the 
executor alone is ſufficient for the probate thereof in 
common form. God, O. L. 65. | 

And this, it is ſaid, is the practice throughout the pro- 
vince of Canterbury, But within the province of York, 
it hath been uſual (tho* now diſcontinued in ſome of the 
dioceſes) to ſwear alſo one witneſs to the will. 

When the teſtament is to be proved in form of law, it 
is requiſite that ſuch perſons as have intereſt, that is to 
ſay, the widow and next of kin to the deceaſed, to whom 
the adminiſtration of his goods ought to be committed if 
he had died inteſtate, are to be cited to be preſent at the 
probation and approbation of the teſtament ; in whoſe 
preſence the will is to be exhibited to the judge, and pe- 

an. the will, 

and enacted for the receiving ſwearing and examining of 
the witneſſes upon the ſame, and for the publiſhing or 
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confirming thereof: wheroupon witneſſes are received and 
ſworn accordingly, and are examined every one of them 
ſecretly and ſeverally; not only upon the allegation or 
articles made by the party producing them, but alſo upon 
interrogations miniſtred by the adverſe party, and their 
depoſitions committed to writing: afterwards the ſame 


are publiſhed ; and in caſe the proof be ſufficient, the | 


judge doth by his ſentence or decree pronounce for the 
validity of the teſtament. Swrin. 448, 449. 

Which difference of form in proving the will, worketh 
this diverſity of effet ; namely, that the executor of the 
will proved in the abſence of them which have intereſt, 
may be compelled to prove the ſame again in due form of 
law; and if the witneſſes be dead in the mean time, it 
may endanger the whole teſtament, eſpecially if ten years 
be not paſt ſince the probation, whereby neceſſary ſolem- 
nities are preſumed to have been obſerved : whereas the 
teſtament being proved in form of law, the executor is 
not to be compelled to prove the ſame any more; and 
altho? all the witneſſes afterwards be dead, the teſtament 
doth fill retain its full force. Swin. 449. 

But probably this word ten in figures may have been 
miſtaken for thirty; for Dr Godolphin ſays, The will 
being proved only in common form, it may be queſtioned 
at any time within thirty years next after, by common 
opinion, before it work preſcription, Gad. O. L. 62. 

And this proving of the will in ſolemn form is for the 
moſt part at the inſtance of ſome perſon who deſireth to 
invalidate the ſame; In which caſe, his proctor, at the 
time of exhibiting the will, ought to accept the contents 
thereof ſo far forth as it maketh for the benefit of his 
client ; otherwiſe if any legacy is given to him in the will, 
he ſhall loſe it for his general impugning of the will. 1 
Ought. 21. 

And in ſuch caſe, where an executor hath been called 
to prove the will by witneſſes, and hath fully proved it; 


if the party who cauſed him to do this, ſhall not, after. 


publiſhing the atteſtation, except againſt the will or the 
witneſſes, nor propoſe any matter to hinder the paſſing of 
ſentence for the validity of the will, the judge doth not 
uſually condemn him in coſts : But otherwiſe it is, if he 
ſhall propoſe ſuch matter and fail in the proof ; for then 
he will be condemned in coſts, at leaſt from the time of 
ſuch propoſal. 1 Ought. 20. 

But where the parties intereſted do not call the executor 


to prove the will in ſolemn form, yet the executor him- 
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ſelf may cauſe the will to be proved in this manner: Ag 
where an executor hath the greateſt part of the goods of 
the deceaſed bequeathed unto himſelf, and he doubteth 
after the witneſſes ſhall be dead, that the wife or children 
or other kindred of the deceafed will conteſt the validity 
of the will, he may cite them in ſpecial, and all others 
pretending intereſt in general, (and fo is the uſual prac. 
tice,) to ſee the will proved by the witneſſes; which be- 
ing done, the will ſhall not be ſet aſide afterwards (pro- 
vided there hath been no irregularity in the proceſs) when 
the witneſſes are dead. 1 Ought. 20. 

Where the executor is infirm, or lives at a great diſ- 
tance, it is uſual to grant a commiſſion to ſome grave 
clergymen in the neighbourhood, to adminiſter the oaths, 
and perform the other requiſites for granting probate of 
the will. So alſo in the granting of adminiſtrations, 1 
Ought. 322. | 


Beſides theſe forms of proving teſtaments above recited, 
which are referred to that kind of probation which is cal. 
led the publication of the teſtament ; there is yet another 
form which is called the opening of the teſtament, which 
form doth reſpect written or cloſed teſtaments, in the 
making whereof the civil law did require that the wit. 
neſſes ſhould put to their ſeals ; and after the death of the 
teſtator, at the opening of the written or cloſed teſtament, 
the ſame law did alſo require that the ſame witneſſes ſhould 
be called by the magiſtrate to acknowledge their ſeals, 
or to deny the ſealing. But as we do not obſerve that 
ſolemnity of the civil law in the ſealing of the teſtaments 
by the witneſſes, no more do we obſerve that ſolemnity 
which the civil law requireth in opening of teſtaments 
ſealed ; unleſs this may ſeem to have ſome reſemblance 
with this third form about the opening of the teſtament, 
which is enacted by the ſtatute of the 21 H. 8. c. 5. which 
ſaith, that the biſhop, ordinary, or other perſon having autht- 
rity to take probate of te/taments, ſhall upon the delivery of the ſeal 
and ſign of the teſtator, cauſe the fame ſeal to be defaced, and 
thereupon incontinent redeliver the fame ſeal unto the executor 
or execi:tors, without claim or challenge thereunto to be made, 
ſ. 5. Swin. 450. | 

Dr Swinburne ſays, if a teſtament be made in writing, 
and afterwards be loſt by ſome caſualty ; yet if there be 
two witneſſes [that is, in the caſe of goods and chattels] 
which did ſee and read the teſtament written, and do re- 
member the contents thereof, theſe two witneſſes fo 2 
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poſing of the tenor of the will, are ſufficient for the proof 
thereof in form of law ; ſo that they be otherwiſe as well 
in reſpect of their ſxill as of their integrity, greater than 
all exception, and ſpecially ſome other likelihoods con- 
curring therewithal to make their teſtimony more credible. 
$win. 450. 

If an executor proves a will of a perſonal eſtate, where- 
in one of the legacies is forged, the executor in ſuch caſe 
hath no remedy in equity ; but ought to have proved the 
will, with ſpecial reſervation to that legacy. Plume and 
Beale. 1 Peere W. 388. 2 Vern. 8. 17. In which caſe, 
the forgeries are to be decreed againſt in the eccleſiaſti- 


cal court, and the will engroſſed without them, and ſo 


annexed to the probate. 
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18. By a conſtitution of archbiſhop Stratford: After the xy.cutor's oath 
teſtament ſhall be proved according to cuſtom before the ordinary; to render a juſt 


the execution or adminiſtration of any goods ſhall not be com- 
mitted, but to ſuch as ſhall faithfully promiſe; to render a juſt 
account of their adminiſtration, when they ſhall be thereunto 
duly required by the ordinary. Lind. 177. 


Shall faithfully promiſe] And that by oath, ſaith Lind- 
wood ; which may be before the adminiſtration, Lind. 
177. 
And Swinburne ſays, in what manner ſoever the teſta- 
ment be proved, the executor before he be admitted by 
the ordinary to execute, and before he have the will un- 
der the ſeal of the ordinary, is to promiſe by virtue of his 
oath, to make a true account when he ſhall be thereunto 
lawfully called by the ordinary. Swin. 451. 

By the ancient canon law, a proctor having a ſpecial 
proxy, might make oath inſtead of the executor or admi- 
niſtrator, and ſwear upon the ſoul of his client ; but now 
by Canon 132, it is ordained, that foraſmuch as in the pro- 
bate of teſtaments and ſuits for adminiſtration of the goods «of 
perſons dying inteſtate, the oath uſually taken by proctors of 
courts in animam conſtituentis i, found to be inconvenient ; 
therefore from henceforth every executor or ſuitor for admi- 
niftration ſhall perſonally repair to the judge in that behalf or 
his ſurrogate, and in his own perſon (and nat by prodtor) take 
the oath accuſtomed in theſe caſes. But if by reaſon of fick- 
neſs or age or any other juſt let or impediment, he be not able 
to make his perſonal appearance before the judge; it ſhall be 


lawful for the judge (there being faith firſl made by a credible 


perſon, of the truth of his ſaid hindrance or impediment) to 

grant a commiſſion to ſome grave eccleſiaſtical perſon, abiding 

near the party aforeſaid, whereby he ſhall give power and 
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authority to the ſaid eccleſiaſtical perſon, in his flead, to ni. 
niſter the accuſtomed oath above mentioned to the executor or 
ſuitor for ſuch adminiſtration, requiring his ſaid ſubſlitute, 
that by a faithful and trufly meſſenger he certify the ſaid judge 
truly and faithfully what he hath done therein. 

Which oath, to be adminiſtred to the executor, is uſu. 
ally in this form: * You ſhall ſwear, that you believe 
this to be the true and laſt will and teſtament of A. B. 
-«< deceaſed ; that you will pay all the debts and legacies 
of the deceaſed, as far as the goods will extend, and 
6 the law ſhall bind you; and that you will exhibit 2 
true, full, and perfe inventory, of all and every the 
« goods, rights, and credits of the deceaſed, together 
« with a juſt and true account, into the regiſtry of the 
he court of when you ſhall be lawfully called 
« thereunto. So help you god.” 

19. By the ſame conſtitution of archbiſhop Stratford ; 
after the teſtament ſhall be proved according to cuſtom before the 
ordinary, the execution or admini/tration of any goods ſhall nat 
be committed but to ſuch as are able, if need be ſhall give 
ſufficient ſecurity, to render a juſt account of their adminiſtra- 
_ when they ſhall be thereunto duly required by the ordinary, 

ind. 177. 

And _ indwood hereupon obſerveth, that it ſeemeth 
hereby that the ordinary may remove the executor ap- 
pointed by the teſtator, from the adminiſtration, eſpe- 
cially where there is juſt cauſe, as where he cannot give 
ſecurity for a due account. Lind. 177. 

And Swinburne ſays, the executor (if it be behoveful) 
ſhall enter into bond, to make a true account when he 
ſhall be thereunto lawfully called by the ordinary. Sin, 


451. 
But in the caſe of the King and Sir Richard Raines, M. 
10 V. A mandamus was directed to Sir Richard Raines 
to command him to grant probate of the will of Edith 
Pinfold to one Richard Watts, who was made executor 
of it. Sir Richard Raines makes return to it, and ad- 
mits, that Edith Pinfold made her will, and Watts ex- 
ecutor of it ; but ſays further, that it clearly and judi- 
cially was proved and appeareth to him, that Watts is 
worth nothing, but abſconds for debt ; and therefore that 
it is lawful to him to defer the granting of the probate, 
until Watts finds ſufficient ſecurity to perform the intent 
of the will. And it was argued by Sir Bartholomew 
Shower, Mr. Montague, and Dr. Waller the king's advo- 
cate general (a civilian), that this return was good, — 
at 
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that a peremptory mandamus ought not to be granted, 
And Dr Waller ſaid, that in fact the caſe was thus: 
Edith Pinfold made her will, and Richard Watts her ne- 
hew her executor, and deviſed to him 1001 for a legacy, 
and ſome cattle; ſhe deviſed alſo to Baines her brother 
500 1, and the reſidue of her perſonal eſtate to the ſon of 
Baines : the will was brought by Baines to the preroga- 
tive court to be proved ; and it was oppoſed by one Hunt- 
ley, but the cauſe was not promoted at all by Watts; 
ſentence paſſed in the prerogative court, for Baines ; upon 
which Huntley appealed to the delegates, and the ſen- 
tence there was confirmed ; whereupon the will was re- 


turned into the prerogative court, and then Watts claimed 


probate ; but upon examination it appeared to the judge, 
that he was an inſolvent and neceſſitious man, and had re- 
ceived his legacy, and therefore the judge required cau- 
tion; upon which Watts obtained this mandamus, and to 
it the judge made this return, which (by Dr Waller) is 

: For if there is any default in the judge in the ad- 
miniſtration of his office, it is a proper ſubject for an ap- 
peal ; for this will, being of chattels, is altogether of 
eccleſiaſtical cognizance ; and therefore as the ſpiritual 
judge ſhall determine concerning the validity of the will, 
ſo he ought to make a judgment, whether he ought to 
grant probate of it or adminiſtration, or if the executor- 
ſhip be conditional, as it may be, whether the condition 
be performed, or the like : in all which caſes, if he makes 
a falſe judgment, the proper remedy is by appeal, and not 
to come in this manner for remedy to the king's bench. 
He argued further, that the judge hath done nothing in 
this caſe but what he ought to do; for in ſuch caſes he 
may properly require caution, In the time of the heathen 
emperors, the teſtaments were repoſed in the colleges of 
the pontifices ; and from the time that the emperors became 
chriſtian, the biſhops were intruſted with them. Now 
the civil law was, that ſecurity ſhould not be demanded de 
herede, which at that time included what we now call ex- 
ecutor, unleſs he was inſolvent ; and then it was lawful 
to demand caution or ſecurity, But after this, the canon 
law followed : and then they made uſe of the word ex- 
ecutor, which was before included in the word heir : and 
of them there are three ſorts ; firſt, /zgitimus, to wit, the 
ordinary ; ſecondly, datus, namely, he whom the ordi- 
nary appoints, and he always gives ſecurity ; thirdly, % 
tamentarius, who came inſtead of the heir, which 1s he 


whom we call executor by way of pre-eminence, And 
then, 
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then, as the heir before, if he was inſolvent, always gave 
caution; ſo for the ſame reaſon, an inſolvent executor al- 
ways gives caution. To ſay the truth, there is a diſfer- 
ence made, when the teſtator knew at the time of the 
making his will, that the perſon whom he conſtituted ex- 
ecutor was then inſolvent, and when the executor is be- 
come inſolvent by matter ex po facto; but at what time 
Watts became inſolvent, doth not appear in this caſe; 
and therefore to juſtify the acting of a judge, the court 
will intend, if it be material, that he became inſolvent 
ſince the death of the teſtatrix, rather than at the time of 
the will made. In Lznd. 167. it is faid that no religious 
perſon ſhall be executor, unleſs his ſuperior takes care to 
ive caution for the due execution of the will, and for the 
25 that may happen by his adminiſtration; and Lind- 
wood gives the reaſon of it, becauſe it appears that ſuch 
a perſon is inſolvent ; which proves that inſolvent perſons 
ought to give caution. ' So Lind. 177. before the execu- 
tor be admitted by the ordinary to execute the will, he 
ought to take an oath (which is the conſtant practice, and 
yet no mention is found of ſuch oath, before that which 
theſe conſtitutions in Lindwood make of it; and yet be- 
fore the late ſtatute, if quakers refuſed to take ſuch oath, 
no probate of any will uſed to be granted to them)—and 
need be, ſays Lindwood, he fhall give ſufficient caution, 
o the ſame purpoſe Swinburne ſays, that the executor, 
if it be behoveful, ſhall enter into bond. To which Sir 
Bartholomew Shower added, that if an executor is non 
compos, the ordinary is not bound to grant probate to 
him; becauſe he hath an apparent diſability to execute 
the will; which ſtrongly reſembles this preſent caſe, 
Alfo, he faid, 'that if the executor refuſes to take the 
oath, this amounts to a refuſal of the office, and the or- 
dinary may grant adminiſtration with the will annexed, 
Why then ſhall not the refufal to give ſecurity, amount 
to a refuſal of the office of executor ; ſince there is no 
politive law, that in ſuch caſe the ordinary ſhall admini- 
ſter an oath, more than in this caſe that he ſhall demand 
caution? Further he ſaid, that altho' mandamus's are 
granted oftentimes to compel the granting of adminiſtra- 
tion, becauſe they are founded upon the act of parliament 
which appoints the granting of adminiſtrations : yet one 
cannot find any precedents of mandamus, to compel the 
zudges at the civil law to execute their law, which ſeems 
to be the preſent caſe. Againit this it was argued by 
Mr Northey and Mr Eyre, that the prerogative court 
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cannot in ſuch caſe require caution, for the ſame reaſons 
that the court afterwards gave for the ground of their 
judgment, and therefore unneceſlary to be repeated 
And by Holt chief juſtice; Wills and teſtaments are of 
eccleſiaſtical cognizance, not by force of the civil or canon 
laws (for they bind no farther here, then as they have 
been received here) but by the law of the land. Then if 
the eccleſiaſtical courts proceed to inlarge the power of 
the judge, contrary to that which the common law al- 
lows, the king's bench will prevent all ſorts of incroach- 
ments. As if an executor be ſued in the eccleſiaſtical 
courts to make diſtribution, he not being reſiduary lega- 
tee; tho' that were allowed by the canon law, yet the 
king's bench would grant a prohibition to ſtay any ſuch 
ſuit ; for all ſuits for diſtribution were prohibited by the 
king's bench, until the ſtatute of the 22 & 23 C. 2. c. 10. 
— them lawful. Dr Waller has not quoted any canon 
law, that the ordinary in ſuch caſe ought to take caution; 
and the common law will not permit him to exact ſecurity, 
for the inſolvency of the executor. For ſuppoſe in this 
caſe (as the fact is) the executor will not give ſecurity, 
and yet will not renounce the executorſhip ; the ordinary 
cannot compel him to give ſecurity, What muſt be 
done? Tho' a refuſal of the oath amounts to a refuſal of 
the office of executor (becauſe the oath is allowed by the 
common law, for it is proper to take a promiſſory oath, 
that he will execute the office juſtly, which he is going to 
execute) yet the refuſal to give ſecurity will not amount to 
a refuſal of the office of executor : becauſe it is againſt 
common right, to require collateral ſecurity. Then the 
teſtament will continue in force; the ordinary cannot 
grant adminiſtration with the will annexed ; and ſo there 
will be a failure of juſtice, no body being capable to ſue 
the teſtator's creditors. One half of what one finds in 


Lindwood is not the law of the land. And as to the caſe 


of religious perſons, objected out of Lindwood, he ſaid, 
that it a monk be 3 an executor, he cannot accept 
the office without leave of his ſuperior ; and then if the 
ſuperior gives him leave to be executor, without giving 
other collateral ſecurity, the ſuperior by his leave given is 
become ſecurity ; and if the monk commits a deva/tavit, 
the ſuit ſhall be againſt the abbot and the monk, and the 
execution will be of the goods of the houſe. —And Tur- 
ton juſtice agreed with Holt chief juſtice in every thing, 
But Rokeby juſtice ſeemed to be of opinion, that the 
grievance in the preſent caſe would be properly * 
| 7 
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by appeal. And he ſaid, that in the province of York 
ſecurity was always given upon the granting of the pro- 
bate of a will, without any diſpute made about it, Upon 
which a day was given to Dr Waller, to certify the king's 
bench, by producing precedents, whether the practice had 
been in the prerogative court to take caution in ſuch caſe, 
At which day no precedent of it * nor ſatiſ- 
faction thereof given to the court, Holt chief juſtice, 
with the concurrence of the other judges, pronounced 
the opinion of the court, that a peremptory mandamus 
ought to be granted in this caſe; becauſe the eccleſiaſtical 


court cannot require caution in this caſe: 1. For when a 
man is made executor, no body can add qualifications to - 


him, other than thoſe which the teſtator has impoſed ; 
but he ſhall be who, and in what manner, the teſtator 
ſhall judge proper. 2. The executor has à temporal right, 


of which he is barred by the refuſal of the probate, in- 


aſmuch as he cannot before probate ſue in Weſtminſter 
hall. 3. There are no precedents in the canon law to 
warrant this ; and the practice has been always contrary, 
And if any caſes happen, in which equity may be requi- 
ſite, there is another channel here, where it runs, without 
reſorting to the ſpiritual court, namely, the chancery, 
And a peremptory mandamus was granted, —And the re- 
porter ſays, Mr Robert Eyre told him, that the lord 
chancellor Somers well approved of this reſolution. I. 


_— 61. 

ut — all, this adjudication proceeds upon a ſuppoſi- 
tion, that there is no canon law which requireth ſuch 
caution, and Lindwood's authority alone was not judged 
ſufficient in this caſe. But the aforeſaid conſtitution of 
archbiſhop Stratford is undoubtedly a part of the canon 
law, which requires that they ſhall give ſufficient ſecurity, if 
need be. In the province of York, bond hath been uſually 
given. And in the other province, ſo far as the aforeſaid 
conſtitution is in force, they may require it if they ſhall 
ſee cauſe, as in this caſe it ſeemeth that there was very 
great cauſe. That no inſtances could be readily pro- 
duced, where this had been practiſed, might be owing 
partly to the want of reports of caſes adjudged in the ec- 
cleſiaſtical courts ; or (for any thing which appears from 


this report) perhaps no further inquiry was made. 


And in the caſe of Folkes and Docminique, T. 13 G. 2. 


where the,executor was under the age of 1) years, the 


court allowed a bond giyen by the adminiſtrator with the 
BY will 
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will annexed, —_ the minority of the executor, to 
be goed at common law, and not obtained by coercion. 


Str. 1137. 


20. All this being done, the biſhop's officers are to Probate making 


keep the will original, and certify the copy thereof in . 
parchment under the biſhop's ſeal of office ; which parch- 
ment ſo ſealed is called the will proved, Bacon's Uſe of the 
L. x60. 


21. By the 2 & 3 An. c. 4. In order to render it Regifter of with 
more eaſy for the clothiers and others to borrow money in particular 


upon land ſecurity for the promotion of trade, it is en- * 
ated, that a memorial of all wills and deviſes in writing, 
whereby any honours manors lands tenements and heredi- 
taments, within the Ve Riding of the county of York, 
may be any way affected in law or equity ; may at the 
election of the party or parties concerned, be regiſtred in 
ſuch manner as by the ſaid act is directed: and every de- 
viſe by will of ho honours manors lands tenements or 
hereditaments, or any part thereof, contained in any me- 
morial ſo regiſtred as aforeſaid, that ſhall be made and 
publiſhed after the regiſtring of ſuch memorial, ſhall be 
adjudged fraudulent and void againſt any ſubſequent pur- 
chaſer or mortgagee for valuable conſideration ; unleſs a 
memorial of ſuch will be regiſtred as aforeſaid. But this 
not to extend to copyhold eſtates, nor to leaſes at rack 
rent, nor to any leaſe not exceeding twenty one years 
where poſſeſſion goeth along with it. 

By the 5 An. c. 18. there are ſome further regulations 
concerning the ſame. 

The ſtatute of the 6 An. c. 35. containeth regulations 
to the like purpoſe for the Ea Riding of the ſaid county 
of York : Which ſame regulations are alſo extended to the 
Wl Riding, in aid of the two former acts. 

I y the 7 An. c. 20. The like for the county of Mid- 
ex, 

57 the 8 G. 2. c. 6. The like for the North Riding of 

the ſaid county of York. 

And by the 25 G. 2. c. 4. Further regulations with 
reſpect to the county of Middleſex. 


22. The probate of a will, or a copy of the will out Probate of a will 
of the regiſter of the ſpiritual court, are not to be allowed —— * 
as eyidence in the caſe of lands. Dike and Polbil. L. Raym. 


744. 
H. 7 G. 2. Morſe againſt Roach and others. In the 
chancery: Before the year 1718, the method was to deli- 


ver out a will of land to be proved at trials, or on com- 
miſſions, 
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miſſions, upon ſecurity, Since that, the regiſters have 
refuſed to deliver out the will, but infiſt upon being paid 
for attending with it; and where it was wanted at a diſ- 

tance, their demands did run very high. In this caſe an 
order was made (upon produeing three precedents) that it 
ſhould be delivered out on ſecurity; it being a bill brought 
by creditors and legatees, who were not likely to ſuppreſs 
it, Str. 961. 

Nov. 23. 1738. Frederict and Aynſcombe. A will was 
executed at Bullogne ; and proved here in common form, 
and depoſited in the prerogative court of Canterbury. One 
of the witneſſes reſided at Bullogne. On a bill brought 
to perpetuate the teſtimony to the ſaid will, it was moved, 
that the regiſter of the prerogative court, or the record 
keeper, might be ordered to deliver out to the defendant 
the original will, on his giving a reaſonable ſecurity to 

return the ſame, after the examination of the witneſs at 
Bullogne. And it was directed by the lord chancellor 
Hardwicke, that the defendant ſhould be at liberty to take 
out a commiſſion to examine his witneſs at Bullogne; and 
it appearing that the defendant was the only deviſee who 
could claim any real eſtate under the will, he ordered the 
will to be delivered out by the proper officer to a perſon to 
be named by the defendant, on his giving ſecurity to be ap- 
proved of by the prerogative court, to return the will in 
three months, He ſaid, if the defendant had not been 
the ſole deviſee of the real eſtate, but there had been 
other perſons under the will intereſted in it, and they had 
refuſed their conſent, he would not have made this or- 
der; becauſe the taking a will out of the kingdom is dif- 
ferent from any former caſes, they having gone no further 
than ordering them to different parts of England. Tyr. 
03 The feal of the eccleſftica 
1 e of the eccleſiaſtical court (as to 3 
— and 23 doth authenticate the will, * is — 
chattels, how contradicted ; becauſe, as there is no way in the tempo- 
far evidence. ral courts to prove the will relating to chattels, it muſt go 
on in the ſpiritual court, and the determination muſt there 
be final. For the temporal court cannot make a judgment 
concerning the. will, contrary to what was made in the 
eccleſiaſtical court; and therefore if a probate is ſhewn 
under the feal of the ordinary, they cannot give in evi- 
dence that the will was forged, or that another perſon was 
executor ; but they may give in evidence, that the ſeal 
was forged, or that there were bona notabilia, becauſe it 
is not in contradiction to the real ſeal of the courts, but 
it 
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it admits the ſeal, and avoids it. And ſince the eccleſi- 
aſtical court hath now the probate of wills ſettled 
cuſtom; the temporal court cannot prohibit them in their 
inquiries whether the teſtator was compos mentis or not, 
or whether the will be revoked or not, becauſe that is ne- 
ceſſary for authenticating the will. Str. 67x, 672. 

And by Holt chief juſtice; the judge of the ſpiritual 
court is the only proper Judge to determine the validity 
of wills for things perſonal, and therefore the probate is 
undeniable evidence to a jury: and he ſaid he remembred 
a caſe in the time of lord chief juſtice Kelyng, where an 
executor” brought an action, and at the trial produced the 
probate, and the defendant's council offered to prove, 
that the ſuppoſed teſtator died inteſtate; . but Kelyng chief 
juſtice told them, that the probate was evidence uncon- 
trovertible ; and with him concurred the other judges, 
and ſo it hath been always held ſince. L. Raym. 262. 

But yet it is held, that if the probate of wills and 
granting adminiſtrations be traverſed or denied in the 
king's courts, and iſſue joined, that the ordinary did not 
commit adminiſtration to ſuch a one, or that the teſta- 
ment is not proved before the ordinary, or that he whoſe 
will is proved before the ordinary died inteſtate, or that he 
of whoſe. goods adminiſtration is granted as of one inteſ- 
tate made a will ; in theſe and the like caſes it is held, 
that certificate ſhall not be made by the ordinary, but that 
it ſhall be tried by jury : and the reaſon given for it is, 
that probate of wills and granting adminiſtrations origin- 
ally did not belong to the eccleſiaſtical cognizance, but 
were given to them of later times ; and that therefore no- 
thing but the probate and granting adminiſtration, which 
were given to them, doth appertain to their juriſdiction ; 
but the trial thereof is not given to them, but is left to 
the trial of the common law. Gi. 468. 9 Co. 40. 

But before this time (in the 31 El.) in caſe of refuſal 


or no refuſal, how it ſhould be tried; this diſtinction was 


laid down: where the iſſue is, whether the executor did 
refuſe before ſuch a day, or after, there the trial ſhall be 
by jury ; contrary, where the iſſue is upon refuſal gene- 
rally, becauſe the refuſal is before the ordinary as a judge. 
And the caſe then before the court being this, That 
the biſhop certified that he did not refuſe, whereas in 
truth he had refuſed before the commiſſary;ꝰ the court 


held, that they could not write to the commiſſary, ſince 


the biſhop and not he was the officer unto the court to 


that purpoſe, and that the party could not aver againſt the 
certificate 
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certificate of the biſhop = more than againſt the return 
of the ſheriffs. Gib/. 468. py PE 

M. 8 G. The King againſt Vincent and others. In- 
dictment for forging a will relating to a perſonal eſtate; 


and on the trial a forgery was proved : but the defendants' 


producing a probate, that was held to be concluſive evi- 
dence in ſupport of the will. Str. 481. 

T. 12 G. The King and Rhodes. The defendant ex- 
hibited a will in doctors commons as executor, and de- 
manded probate, After a long conteſt there, it was de- 
termined in favour of the will ; and upon appeal to the 
delegates, the ſentence was confirmed, Afterwards, the 

parties who had been concerned in —_— up the will, 
fell out amongſt themſelves about the diviſion of the eſ- 
tate ; and thereupon it came out, that the will was forged; 
and upon full affidavits of the forgery, a commiſſion of 
review (which it was agreed was the only method to bring 
the matter over again) was granted by the lords juſtices : 
and an indictment was alſo found for the forgery, and 
ſtood ready for trial in the king's bench. Upon motion 
for a habeas corpus ad teſtificandum, Raymond chief juſtice 
declared, that he would not try the cauſe. For there be- 
ing yet a ſentence ſubſiſting in favour of the will, and the 
validity of that being now put under a proper examina- 
tion; he did not think it fitting to determine the property 
by an indictment, which would come on more properly 
after the ſentence was reverſed, Str. 703. 

In the caſe of St Leger and Adams; Holt chief juſtice 
ſaid, Without doubt the regiſter's. book in the ſpiritual 
court is good evidence to prove that there was a will, al- 
tho? it be loſt, L. Raym. 731. 7 

And in the caſe of Shepherd and Shorthoſe, H. 7 G. 
Where the probate is loſt, an exemplification of it from 
the act of the ſpiritual court hath been allowed as evi- 
dence of the will being proved. Str. 412. 

H. 8 W. Hoe and Nelthrope. It was held by Holt chief 
juſtice, that the copy of the probate of a will is good 
evidence, where the will itſelf is of chattels, for there 
the probate is an original taken by authority, and of a 
publick nature; otherwiſe, where the will is of things in 
the realty, becauſe in ſuch caſe the eccleſiaſtical courts 
have no authority te take probates, therefore ſuch pro- 
bate is but a copy, and a copy of it is no more than the 
copy of a copy. 3 Salk. 154. 

y the ſtatute of the 4 An. c. 16. intitled, An act for 

the amendment of the law, and the better advancement of 
| juſtice, 
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irn juſtice, No advantage or exception ſhall be taken of or for the 
ault of alledging the bringing into court letters teſtamentary ; 
n- but the court ſhall give judgment according to the very right of 
ez the cauſe, without regarding any ſuch imperfections omiſſions and 
its defect, or any other matter of like nature, except the ſame Hall 
Vie be ſpecially and particularly ſet down and fhewn for cauſe of de- 
murrer. | 
al 24. By the 31 Ed. 3. ſt. 1. c. 4. Jhereas the miniſters pee for probate, 
e- of biſhops and other ordinaries of holy church, take of the peo- 
e- ple grievou and outrageous fine, for the probate of teftaments 
he and for the making of acquittances thereof ; the king hath 
he charged the arohbiſhop of Canterbury and the other biſhops, 
I, that they cauſe the ſame to be amended ; and if they do not, it 
* is accorded, that the king ſhall cauſe to be inquired by his juſ- 
I; tices of ſuch oppreſſions and extorſions, to hear them and deter- 
f mine them, as well at the king's ſuit, as at the ſuit of the party, 
8 as in old time hath been uſed. 
£ By a conſtitution of archbiſhop Mepham ; For the infi- 
d nuation of the teſtament of a poor perſon, the inventory of 
n whoſe goods ſhall not exceed 100 5, nothing ſhall be demanded. 
© Lind. 170. AY 
a And by a conſtitution of archbiſhop Stratford: Ve or- 
e dain, that for the probation, or approbation, or inſinuation of 
bs any teſtaments whatſcever, nothing at all ſhall be taken by t 
* biſhops or other ordinaries : but we permit 6 d and no more to 
y be taken by clerks writing ſuch inſinuations, for their labour. 


But if the inventary of the goods of any perſon deceaſed do ex- 


© ceed the ſum of 30 5 in the computation, and do not extend to 
| 100 s; the biſhops, or ordinaries, or perſons deputed by them 
5 and auditing the accounts, or other miniſters aſſiſting them in 


the auditing of ſuch accounts, ſhall not take for the account, and 
doing all things concerning the ſame, and letters of acquittance, 
1 of other letters whatſoever, above 12d. And if the invento- 
. ries contain the ſum of 100 f or more, and leſs than 20 1; they 
Hall not take above 36. But if they contain the ſum of 201 
f or more, and leſs than bo 1; they ball not take above 5 5. / 
| . they contain the ſum of 60 1 or upwards, and leſs than 100 I; 
: they ſhall have 10s and no more. If they contain the ſum of 
i 100] or more, and leſs than 1501; they ſhall not take above 
N 20s. And fo for every 501 further, they ſhall take, beſides the 
p ſaid ſum of 20 s, the ſum of 10s and no more, But we per- 
mit the clerks, for every letter of acquittance which they ſhall 
write in this behalf, to take 6 d above the premiſſes for their la- 
bour. And if any perſon in any the caſes aforeſaid ſhall take 
above the ſum before ordained, in money or other things ; he 
Hall pay double within a month to the fabrick of the cathedral 
Vox. IV. P church. 
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church. And biſhops neglefting to pay the ſame within the time 
limited, ſhall be prohibited ab ingreſſu eceleſiæ; and the other 
inferiors neglecting the ſame as aforeſaid, ſhall be ſuſpended ib 
officio et beneficio, until they ſhall pay the ſame. + 


Probation] That is, taking the proofs. Lind. 18r. 


Approbation] That is, the decree for the validity of the 
teſtament, Lind. 181. | 


Inſinuation] That is, publication thereof amongſt the 
acts of the judge. Lind. 181. | 


Do exceed the ſum of 20s in the computation] Lindwood 
ſeems to reſent this conſtitution, as arbitrary and un- 
reaſonable ; and obſerves, that the officers of the court 
were left at liberty to demand what they would, when the 
inventory was under 20s. Lind. 181. 


For their labour] But if it ſhall happen that witneſſes 
are to be examined, and thcir depoſitions to be taken in 
writing; it ſeemeth that for this they ſhall be rewarded 
beſides, according to the quantity of their labour. And 
the ſame is to be underſtood, if the teſtament be long in 
writing; and it be to be regiſtred, that then the regiſter 
{hall receive a reaſonable ſatisfaction. Lind. 181. 

By the 21 H. 8. c. 5. it is enacted, that Nothing hall 
be demanded received nor taken, by any biſhop ordinary archdea- 
con chancellor cammiſſary official or any other perſon or perſons 
who ſhall have power to take or receive probation inſiuuation or 
approbation of teſtament or teſtaments, by himſelf or themſelves, 
nor by his or their regiſters ſcribes praiſers ſummoners appara- 
tors or by any other of their miniſters, for the probation inſinu- 
ation and approbation 'of any teſtament or teſtaments, or for 
writing, ſealing, praiſing, regiſtring, fines, making of inven- 
tories, and giving acquittances, or for any other cauſe con- 
cer ning the ſame, where the goods of the teſtator or perſon ſo 
dying do not amount clearly over and above the value of 100 5, 
Jy only to the ſcribe to have for writing of the probate 64, 
and for the commiſſion of adminiſtration of the goods of any 
man dying inteſtate not being above the like value of 100 5 
clear, 6d; and that nevertheleſs the biſhop ordinary or other 
perſon having power to take the probation or approbation of teſ- 
taments refuſe not to approve any ſuch teſtament, being lawfully 
rendered or offered to them to be proved or approved, fo that 
ſuch teſtament be exhibited to him or them in writing, with 
wax thereunto affixed ready to be ſealed, and that the ſame 
teſtament be lawfully proved before the ſame ordinary ( yo» 
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the ſealing) to be true whole and the laſt teſtament of the ſame 
teftator, 1 ſuch form as hath been commonly accuſtomed in that 
behalf. 1. 2. 

4 when the goods of the teſtator do amount over and above 
the clear value of 100 s, and do not exceed the ſum of 401; 
that then they ſhall not for the probation inſinuation and appro» 
bation of any teflament or teſtaments, or for the regiſtring, ſeal= 
ing, writing, praiſing, making of inventories, giving of ac- 
quittances, fines, or any other thing concerning the ſame, take 
or cauſe to be taken of any perſon but only 3s 6d, and not 
above; whereof to be to the biſhop or ordinary or other per ſon 
having power ta take the probation or approbation of ſuch teſta- 
ment, for him and his minifters 2 6d, and not above; and 
12 4 reſidue of the ſaid 3s 6 d, to be to the ſcribe for regiſ- 
tring the ſame. And obere the goods of the teſtator, or 10 
fo dying, do amount above the clear value of 401; that t 
they ſhall not take for the probation infinuation and approbation 
of any teſtament or teſtaments, or for the regiſtring, ſealing, 
writing, praiſing, making of inventories, fines, giving of ac- 
quittances, or any thing concerning the ſame probate of a teſta- 
ment, but only 5 7, and not above; whereof to be to the ſaid 
biſhop ordinary or other perſon having power to take the pro- 
bation of ſuch teſtament, for him and his miniſters 28 bd, and 
not above; and 2 5 6 d reſidue of the ſaid 5 5, to be to the ſcribe 
for regiſtring the ſame ; or elſe the ſame ſcribe to be at his li- 
berty to refuſe the 25 6 d, and to have for writing of every ten 
lines of the ſame teflament, whereof every line to contain ten 
inches, one penny. ſ. 3. 

And that every ſuch biſhop or ordinary, or other perſon bau- 
ing power to take probation 2 teflaments as aforeſaid, their regiſ 
ters ſcribes and miniſters, ſhall approve inſinuate ſeal and regiſ- 
ter from time, to time the ſaid teſtament, and deliver the ſame 
ſealed with the ſeal of their office, to the executor or executors 
named in any ſuch teſtaments, for the ſaid ſum or ſums above- 
ſaid, and in manner and form as is above rehearſed, with con- 
venient ſpeed, without any fruſtratory delay. 1. 3. 

And if any perſon fhall require a copy of the ſaid teflament 
fo proved, or of the ſaid inventories ſo made ; that then the 
ſaid ordinary or other perſons having authority to take probate of 
teflaments or their miniters, ſhall from time to time with cou- 
venient ſpeed, without any fruftratory delay, deliver or cauſe to 
be delivered a true copy or copies of the ſame, to the ſaid perſons 
h demanding the ſame ; taking for the ſearch and for the ma- 
22 the copy of either of the. ſaid teſtament or inventory, but 
only ſuch fee as is before rehearſed for the regiſtring of the ſaid 
aglament ; or elſe the ſcribe or regiſler to be at his election aud 
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liberty, to have for every ten lines thereof, being of the propor- 

tion before rehearſed, one penny. ſ. 5. | | 
Provided, that where any perſon or perſons having power to 

take probate of teſtamenti, have uſed to take leſs ſums of money 


| than is above ſaid, for the probation of teſtaments or commiſ- 
frons of adminiſtrations, or other cauſe concerning the ſame ; 


they ſhall take and receive the ſame as before this aft they have 


uſed to take, and not above, 1. 6. 

And every biſhop ordinary archdeacon chancellor commiſſary 
official and other perſon having authority to take probate of teſ- 
taments, their 47 an ſeribes praifers ſummoners apparators 
and all other their * * whatſoever they be, that ſhall dv or 
attempt or cauſe to be done or attempted againſt this act in any 
thing, ſhall forfeit for every time ſo offending to the party griev- 
ed in that behalf ſo much money as any ſuch perſon aboveſaid 
Hall take contrary to this preſent act; and over that ſhall for- 
feit 101, whereof one maiety ſhall be to the king, and the other 
moiety to the party grieved that ſhall ſue for the fame in any of 
the king's courts : but that every of them, which ſhall incur or 


fall into the danger of ſuch penalty or forfeiture, ſhall be charged 


only for himſelf, and none of them to be chargeable to that pe- 
nalty for other's offence. 1. 7. FS. 


S. 2. Or for any other manxer of cauſe concerning the ſame] 
And it maketh no difference, whether the probate be 


written upon the teſtament itſelf, or upon a tranſcript 


ingroſſed; and in this latter caſe, if a greater fee be taken 
by the judge on account of ingrofling, this is within the 
, prohibition of the ſtatute, as was adjudged in the caſe of 
Rouſe and Real where the fee taken did amount to 48 10dg 
and it was ſaid, that if the executor required _ to in- 
groſs the teſtament, he may agree with him, whom he 
requireth to do it, as he can; but the judge ought not to 
exact any fee on that account due to him. 4 J. 336. 
Gibſ. 485. 


pon the whole, Pr. Gibſon obſerves, that it is agreed 


on all hands, that the fees given by this a& are become 
much too ſmall, by the great alteration of the value of 
money, and the prices of things ; and therefore now the 
rule is, the known and eſtabliſhed cuſtom of every place, 
being reaſonable: which, as he hath been informed (he 
fays), hath been adjudged a good rule. Gibſ. 487. 

By Can. 132. it is ordained, that no judge or regiſter, 
ſhall in any wiſe receive for the writing drawing or ſealing 
of any ſuch commiſſion (as in the ſaid canon before is men- 
tioned) above the ſum of 6s 8 d, whereof one moiety 
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to be for the judge, and the other for the regiſter of the 


court. | 
And by the ſtatute of the 26 H. 8. c. 15. — — 
eacon- 


as divers of the king's ſubjects inhabited within the arch 


ry of Richmond in the county of York, have been of long 


time fore and grievouſly exafted and impoveriſhed by the parſons 


vicars aud others ſuch as have benefices and ſpiritual promatians 
within the ſame, as by taking of every perſon when he dieth, 
in the name of a penſion or of a portion, ſometime the ninth 


part of all his goods and ſometime the third part, ta their open 


mmpoveriſhment ; it it enatted, that no manner of ſpiritual per- 


fon. or others who ſhall have any manner of benefice or other ſpi- 
ritual promotion within the ſaid archdeaconry, ſhall in no wiſe 
aſe levy demand or take after the deceaſe of any perſon, any 
ſuth portions or penſions, nor any other demand or duty in the 
name or lieu of the ſame, on pain of a præmunire; but that 
all the king's ſubjetts of the ſaid archdeaconry, and their execu- 


tors and admimiſtrators ſhall be ordered intreated and uſed for 


their goods and chattels after their deceaſe, in like manner as is 
contained in the ſtatute of the 21 H. 8. c. 5. for probate of 
teflaments, and none otherwiſe : any uſe, cuſtom, bull, compo- 

ion, preſcription, or ordinance heretofore obtained or uſed to 


he contrary notwithflanding, 


And by the 31 G. 2. c. 10. No ecclefiaſtical court, or 
any perſon whatſoever, under any pretence, ſhall take more than 
1 5 the ſeal, parchment, writing and ſuing forth of the 
probate of any will, or any letters of adminiſtration, granted 
to the widow or children, father or mother, brother or ſiſter, 


of any inferior officer, ſeaman, or marine, dying in the pay of 


it majeſtys navy, and for the pains trouble and expence att 


* nor more than 


ing the ſuing forth of ſuch probate or letters f adminiſtration, 


unleſs the goods do amount to the value of 20 


24, wnleſs the goods do amount to the value of 401; nor more 


than 3 6, unleſs the goods do amount to the value of 601: And 


in all caſes where it ſhall be neceſſary to 4 commiſſions, to 
ther, 


ſwear the widows or children, father or mo brother or fi 
ter, being executors or adminiſtrators of ſuch inferior officers, 
ſeamen or marines ; no eccleſiaſtical caurt, or any perſon to hat- 
foever, under any pretence, ſhall take more than 1 s, for the 
ſeal, parchment, writing and ſuing forth of any ſuch commiſ- 
frm, and for the pains trouble and expence attending the ſame, 
tinleſs the goods do amount to 201; nor more than 26, unleſs 
the Food do amount to 401 ; nor more than 3 f, unleſs the goods 
as amount to 601: On pain of Fa gol to the party 
grieved ; to be recovered; with full cofts, by action of debt bill 
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laint or information, in any of his majeſty's courts of record at 
eſtminſter, or elſewhere. ſ. 23. 
25. By the ſeveral ſtamp acts; for every ſkin or piece 
of vellum or parchment or ſheet or piece of paper on 
which ſhall be written any probate of a will for any eſtate 
above the value of 201, ſhall be paid a ſtamp _ of 
tos: except of common ſeamen or common ſoldiers {lain 
or dead in the ſervice, | 
Inventory, or any copy thereof, one ſhilling. 
Copy of a will, two pence. n | 
26. If the executor die inteſtate, the teſtator alſo from 
that time ſhall be deemed inteſtate, and adminiſtration 


may be committed in this caſe of the goods not admini- 


* 


ſtred. Swin. 382. 1 RolPs Abr. go). . 

But if the executor maketh an executor and dieth; 
his executor ſhall be executor to the firſt teſtator, in caſe 
there be no executor. Swin. 329. | 
And if the executor of an executor aſſume the admini- 
ſtration of the firſt teſtator's goods, he cannot afterwards 
"refuſe the adminiſtration of the goods of the latter teſta- 
tor; but he may accept the latter, yet refuſe the former. 
T. 17 J. Wolfe and Heyden. Hutt. 30. 

But an executor's executor ſhall not be admitted to ad- 
miniſter the goods of the firſt teſtator, where the firſt ex- 
ecutor refuſed to adminiſter, or died before probate ; un- 
Jeſs the refiduum bonorum, after the debts paid, be given 
by the will to the firſt executor. Dyer. 372. Lo 

E. 4 & 5 P. & H. Two executors, one of them 
proved the will, the other refuſed before the ordinary, 
who thereupon granted adminiſtration to the other, who 


made his executor, and died; and that executor alone 


brought an action of debt, for a debt due to the firſt 
teſtator: and adjudged, that the action did lie; for tho 


he who refuſed might adminiſter at any time, yet it muſt 


be in the life time of his companion; and he being 
dead, that election is gone. Dyer. 160. 


II. Of the adminiſtration of inteflates Felis. 


T HIS matter concerning the adminiſtration of in- 
teſtate's effects, ſo far as the ſame hath reſpect 
unto pecular juriſdictions, bona notabilia, proceſs in the 
king's name, - the oath in animam conſtituentis, admini- 
ſtration by commiſſion, and the fees of adminiſtration of 
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ſeamens effects, hath been treated of already in the law 
concerning the probate of wills. 
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1. As to the diſpoſition of inteſtates effects, and grant- Power of theor= 
ing adminiſtration, it is plain, that by the common law, dinary. 


and before the ſtatute of the 13 Ed. 1. ſt. 1. c. 19. here 
following, the ordinary had the abſolute diſpoſal of in- 
teſtates effects. 2 Bac. Abr. 398. 8 
But lord Coke thinks, that this was granted to him by 
ſome particular conſtitutions; and therefore ſays, that 
aneiently the kings of England, by their proper officers 
were vos to take the goods of inteſtates into their hands 
Co. 30. | | 
a And there are ſeveral inſtances, in Madox's hiſtory 
of the exchequer, where the king iſſued a mandate to his 
offices, to attach the g of divers perſons who died 
inteſtate. Mad. Each. 237. $i 
But this ſeemeth to have been only in caſe where they 
were indebted. to the king; who by the law was to be 
ſatisfied- before the other creditors ; according to the ſta- 
tute of magna charta, c. 18, which enacteth as follows: -4 
any that holdeth of us lay fee do die, and our ſheriff or:baili 
ſhew our letters patents of our ſummons for debt, which the 
dead man did owe to us; it ſhall be lawful to our freriff'or 
bailiff to attach and inroll all the goods chattels. of the dead, 
being found in - the ſaid fee, to the value of the ſame debt, . by 
the fight and teſtimony of - lawful men, ſo that nothing thereof 
Hall be taken away, until we be clearly paid of he debt. 
But ſo much as remained over and above the king's 
debt, or if nothing was owing to the king, then the 
whole was in the ſole power ot the ordinary to diſpoſe. 
And therefore if a man die inteſtate, neither his wife, 
child, or next of kin, had any right to a ſhare of his 
eftate, but the ordinary was to diſtribute 'it according 
to his conſcience to pious uſes; and ſometimes the wife 
and children might be amongſt the number of thoſe whom 
he appointed to receive it; but however, the law truſted 
him with the ſole diſpoſition. 2 Bac. Abr. 398. 25 
The firſt ſtatute that abridged the power of the ordi- 
nary.- herein, was the aforementioned ſtatute of the 13 Ed. 
I. - I. c. 19. by which it is enacted as followeth : 
: eas after the death of a perſon dying inteflate, which is 
baunden to ſome other for debt, the goods come to the ordinary 
to be diſpoſed; the ordinary from henceforth ſhall be bound to 
anſwer the debts as far forth as the goods of the dead will ex- 
tend, in ſuch fort as the executors of the ſame party ſhould 
have been bounden, if he had made a teſtament. 
P 4 Dying 
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Dying inte/late] There be divers kinds of inteſtates ; 
one, that maketh no will at all; another, that maketh a 
will and executors, and they refuſe, in this cafe he dieth 
quaſi inteſtatus, and theſe are within the purview of this 
act. Therefore the ordinary is the perſon whom the law 
appointeth to have the charge or adminiſtration of the 
goods and chattels of the party that dieth inteſtate, or 
quaſi inteflatus. And juſtly did the law in this caſe ap- 
point the ordinary; for the law preſumed, that he who 
had the care of his ſoul in his life time, would after his 
death have care of his temporal goods and chattels, to ſee 
them well diſpoſed and adminiſtred. 2 In. 397. 


Which is bounden to ſeme other for debt] This is not only 
intended of an obligation or deed in writing, but howſo- 
ever he was oe in law, as for rent upon a leaſe, or 
upon an aſſumpſit, or the like, 2 Ju. 397. 


For debt] This act is not only intended of that which 
is properly a debt, but of all duties, convenants, or juſt 


cauſes of action, ſuch as might be brought againſt execu- 


tors. 2 Inſt. 397. 


The goods come to the ordinary to be 17 75 So that this 
ſtatute doth not give this power of diſpoſing, but ſup- 
poſeth it in the ordinary; the ſtatute being as to this, in 
affirmanee only of the common law. 5 Co. 83. 

But unleſs ſome of the goods or chattels came to the 


bands and poſſeſſion of the ordinary, he was not to be 


charged by the common law; but if they came to his 
hands, and he ſhould neither adminiſter and pay the debts 
and duties himſelf, nor commit them over to the kin and 


friends of the inteſtate that would, the common law did 


charge him, and ſo doth this act which is made in affirm- 
ance of it, 2 Inft. 397. | 


Goods come to the ordinary] If a man die inteſtate, and a 
ſtranger taketh the goods : the ordinary ſhall not have an 
action of treſpaſs for taking of them (unleſs he had 
taken them into his poſſeſſion.) But the executor or ad- 
miniſtrator before ſeizure may have an action of treſpaſs, 


2 Inft. 397. 


Come to the ordinary] Neither can the ordinary have any 
action of debt, covenant, or any other action which be- 
longed to the inteſtate ; but thoſe to whom the ordinary 
committeth adminiſtration may have all theſe actions by 
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the ſtatute of the 31 Ed. 3. (hereafter following); but 
before that ſtatute, there was no remedy by law given to 
the adminiſtrators, to recover thoſe things in action. 2 
170. 397, 308. 

6. by the common law, an action of debt did lie 
againſt the adminiftrators, but it was by the name of ex- 
ecutors until the ſaid ſtatute of the 31 Ed. 3. 2 I». 398. 


To the ordinary] If the ordinary take goods. of the in- 
teſtate, being out of his dioceſe, he ſhall not be charged 
as ordinary by this act; becauſe he taketh them of his 
own wrong, and not as ordinary, in which right he is to 
de — by this act. 2 /t. 398. 


Ordinary] That is, not only the biſhop, but every one 
that is in ſtead of the biſhop, in this matter of taking care 


and cognizance of the goods of inteſtates; as archdeacon, 


chancellor, commiſſary, official, and thoſe who have pe- 
culiar juriſdiction. Some of whom having, from time to 
time, accidentally omitted their title or ſtile of juriſdic- 
tion in the letters of adminiſtration by them granted, have 
occaſioned various conteſts in the courts of common law, 
concerning the validity of adminiſtrations executed in 
virtue of ſuch letters; as the judgments upon the validity 
or „ of them have been alſo various. The enu- 


meration of which is not material; ſince there is one ſafe 


ſhort and plain rule (viz. the inſerting in all ſuch letters 
the ſtile of juriſdiction, as well as the name of the or- 


dinary) which being obſerved, is a ſecurity for ever againſt 


all ſuch conteſts, Gib. 478. | 

And not only an ordinary or guardian, of the ſpiritual- 
ties or others that be in the place of the ordinary of right, 
are within this act; but alſo ſuch as uſurp the place, and 
are in poſſeſſion by wrong, are to be charged by this act. 
2 Inft. 398. | 


To be diſpoſed] If it be demanded what intereſt the or- 


dinary hath'in the goods of the perſon inteſtate, which 
come to his hands; it is anſwered, that he hath ſuch an 
intereſt, as the adminiſtrator to whom adminiſtration is 
committed during the minority of an executor, to the be- 
hoof and profit of the executor, and not otherwiſe, nor 
in other manner. So as the ordinary may adminiſter for 
the good of the inteſtate, but cannot give the goods of 
the inteſtate, or do any thing to his prejudice, 2 Inf, 
398, 
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The ordinary from rth all be bound] If s of 
the inteſtate — ap whe of the wr * he 
dieth, altho* the words be that the ordinary be bound, 
yet his executors or adminiſtrators ſhall be charged in an 
action of debt; for when this act bindeth the ordinary, 
by conſequence his executors or adminiſtrators are bound. 
ut if the ordinary commit adminiſtration to one, and he 
taketh the goods into his poſſeſſion and dieth, no action 
lieth againſt his executors. 2 Int. 398. © 
If the ordinary take goods into his hands of the in- 
teſtate, and after commit adminiſtration, and the ordinary 
retaineth the goods; he ſhall be charged, notwithſtand- 
ing the committing of adminiſtration. 2 ff. 3388. 


"Shall be bound to anſwer] At the common law; the ordi- 
nary might have had treſpaſs for goods taken out of his 
poſlefhon ;+ but no action did lie againſt che ordinary: 
but How by this ſtatute, an action lies againſt him; but 
he cannot have action by this ſtatute. 1 Noll. Abr. yob. 

Ordinary may be 2. If adminiſtration is denied by the ordinary, to the 
compelled, perſon who is intitled to it; a mandamus will go from 
the temporal courts to grant it: except 'a controverſy is 
depending, whether there is a will or not; for then (as 
Holt chief juſtice ſaid) ſuppoſe the will ſhould prove good, 
what" will the granting of admitiiſtration ſigttify? Git, 
Dee | . 
2725 3 6. 2. X. and Bettefworth. In the caſe of a will, 
à mandamus was granted to Dr Bettefworth, as judge of 
the prerogative court of Canterbury, to grant probate of 
the earl of Londonderry's will, to the executors therein 
named. The doctor returned, that it is the cuſtom and 
practice of the prerogative court, that if any creditor of 
the deceuſed enters a caveat againſt granting probate, and 
fears himfelf to be a creditor, there goes out a commil- 
ſion of appraiſement, till the return whereof the judge 
hath: not uſed nor ought to grant any probate : then he 
ſets out, that two creditors, who ſwore to their debts, 
entered a caveat, and prayed a commiſſion of appraiſe- 
ment; which was. decreed and iſſued, hut is not yet re- 
turnable; and for that cauſe he cannot as yet grant a 
probate. Upon argument, the court held the return to 
be ill; for that the judge can only ſtay the probate, where 
there is a conteſt about the validity of the will. This 
commiſſion of appraiſement can be of no uſe. but to ſpend 
money, and delay the executor from geting in the effects 


of the teſtator. And by the 21 H. 8. c. 5. the probate 
is 


* 
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is to be granted with convenient ſpeed, without any fruſtra - 
— and the n ſhall never be ſuf- 
fered to ſet up their practice againſt the law of the land. 
And a peremptory mandamus was granted. Str. 857. 

H. 4 G. 2. Smith's caſe. It was moved for a manda- 
mus to Dr Betteſworth, commanding him to grant admi- 
nitration to Smith of the goods of his deceaſed fon, du- 
ring the minority of his grandſon. Againſt this it was 
inſiſted, that the father hath not an equal right with the 
ſon: and that the ſpiritual court hath always conſidered 
theſe adminiſtrators only as truſtees for the infant, and 
have never kept to any rule in granting them, but ac- 
cording to the circumſtances of t * where there 
are ſeveral in equal degree, as children, they have always 
choſen which they pleaſed, And by the court, when we 
grant a mandamus, it is to oblige the judge to do right 
to the party who ſues the writ ; but as there is no law 
which ſays, to whom theſe adminiſtrations during mi- 
nority ſhall be granted, there is no law to be put in ex- 
ecution, In the caſe of the next of kin, he is intitled de 
jure, and therefore in this caſe we grant a mandamus of 
courſe, We will grant no mandamus in this caſe. Str. 


2s; G | | 

17 7: G. 2. X. and Bettefworth, John Kynaſton, 
eſquire; made his will, and two perſons executors, and 
left the reſidue of his perſonal eſtate to his youngeſt ſon 
Edward. The executors renounced ; and the reſiduary 
"moved for a mandamus to be admitted to prove 

the will, 'and have adminiſtration with the will annexed. 
And a tule was made to ſhew cauſe. On ſhewing cauſe, 
it was inſiſted, that this caſe differed from lord London- 
derry's, where the commiſſion of appraiſement was ſet up- 
againſt the immediate grant of the probate, which the 
ſtatute of the 21 H. 8. c. 5. requires ſhall be without any 
fruſtratory delay; and the ordinary hath no election there: 
whereas in the preſent caſe, he is not bound to grant the 
adminiſtration to the reſiduary legatee, none of the ſta- 
tates mentioning him; on the contrary, the ſtatute of 
the 21 H. 8. r. 5. which takes notice of the renunciation 
of executors, leaves the matter to the election of the 
ordinary. And of this opinion was the court; who ſaid, 
if the commiſſion of appraiſement was a grievance, it 
would be proper matter of appeal, but they could not 
break into the practice of the court below. And lord 
Hardwicke mentioned a caſe in chancery before lord Mac- 
clesfied, between Wheeler and the archbiſhop of Can- 
terbury, 
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terbury, where it was held, that theſe ſort of adminiſtra. 
tions are not within the ſtatute of diſtribution ; which 
brings it to Smith's caſe, where a mandamus to grant ad- 
miniſtration during the minority of an executor, to the 
father of the executor, was refuſed; becauſe there was no 
law obliging the ſpiritual court ſo to do. And the rule 
for a mandamus was diſchar Str. 956. 

H. 4G. 2. X. and Betteſworth. Mandamus, to grant 
adminiſtration to er Cullom, of Joan his wife. Re- 
turn; that by articles before marriage it was agreed, that 
the wife ſhould have power to make a will, and diſpoſe 
of her leaſehold eſtate; that purſuant to this power, ſhe 
made a will, and her mother executrix, who hath duly 
mo the ſame. To this return it was objected, that 

e might have things in action not covered by the deed, 
and the huſband was in all events intitled to an admini- 
ſtration as to them. Which was agreed to by the court; 
and a peremptory mandamus was granted, Ser 891: 
T. 12 G. 2. K. and Bettefworth, Mandamus to grant 
adminiſtration to Mr Bridgen, huſband of the late lady 


Bellamont deceaſed. The dean of the arches returned, 


that a ſuit had been commenced before him, between Mr 
Bridgen and a ſon of the deceaſed, who claimed to be her 
executor under a will made by her purſuant to a-deed 
executed before marriage; whereby the huſband 

ſhe ſhould have power to make a will, and diſpoſe of her 


\eſtate ; which deed Mr Bridgen had confeſſed, and there- 
upon ſentence had been given for the validity of the diſ- 


poſition, but not for any executorſhip created thereby : 


and thereupon a new ſuit was inſtituted by the daughter 


ngainſt the ſon and Mr Bridgen, for adminiſtration with 
the will annexed ; which is ſtill depending. And upon 


conſideration the court declared, that no perem wy man- 


damus ought to go: for tho* generally the huſband is in- 


titled to the adminiſtration as next of kin; yet'that is 


in reſpect of the intereſt he has in the eſtate, and be- 


cauſe no body is in equal degree : and that is the reaſon, 


why adminiſtrations are ſo often granted to a reſiduary le- 
== and tho* ſtrictly ſpeaking this is no will, but ra- 

er an appointment which is to operate in equity; yet 
the true queſtion is, whether this is ſuch an inteſtacy, as 
js within the meaning of the ſtatute, And the law, par- 
ticularly the 29 C. 2, c. 3. conſiders femes covert as ha- 
ving ſome right to diſpoſe of their effects, which can only 


be by the agreement of the huſband, which appears in 


this caſe ; and this differs greatly from the caſe of _ 
am, 
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lom, where the power was only as to a leaſchold eſtate, 


niſtra- whereas ſhe might have other effects. The matter is 

which properly under the conſideration of the ſpiritual court to 

Ut ad- whom to grant the adminiſtration, and there is no reaſon 

to the for us to interpoſe; and therefore the return muſt be al- 

as no lowed. Str. 1112. 

rule 3. The perſon to whom adminiſtration is granted, may Refuſal of admi- 


refuſe to take it upon him if he will; for the ordinary nification, 
hath not power to compel him to accept it. Sin. 384. 

4. By the ſtatute of the 31 Ed. 3, ſt. 1. c. 11. In caſe Tobegrantedts 
where a man dieth inteflate, the ordinary ſhall depute the next ** 197 uy 
and moſt lawful friends of the deceaſed, ta adminifter his goods, © 


The ordinary ſhall depute] Before this ſtatute, the ordi- 

was not cempellable to grant adminiſtration ; but now 

by this act he is commanded, and thereby compellable to 

grant adminiſtration; and a refuſal to do it, is a contempt 
to the king, and an injury to the party. 9 Co. 40. 


To the next and moſt lawful friends] Before this act, the 
ordinaries might have granted adminiſtration to whom 
they pleaſed ; but hereby they are reſtrained, to the next 
and moſt lawful friends. 9 Co. 40. ws = 


Meſt lawful friends] That is, to the next of blood, who 
are not attainted of treaſon, felony, or have other lawful 
diſability. 9 Co. 40. ; | 

As, by the 9& 10 V. c. 32. Perſons denying the tri- 


ere- nity, or aſſerting that there are more gods than one, or 
dis- denying the chriſtian religion to be true, or the holy 
by: ſcriptures to be of divine authority, ſhall for the ſecond 
iter offence be diſabled to be adminiſtrators. 

rith And by the ſeveral acts for qualifying for offices, per- 
zon ſons executing their offices not being qualified, after the 
m- time limited for their qualification ſhall be expired, ſhall 
in- be diſabled to be adminiſtrators, 

t is If a haſtard dies inteſtate, without wife or iſſue, leaving 
be- 2 perſonal eſtate; in ſuch caſe, the king ſhall be intitled, 
on, and the ordinary ſhall grant adminiſtration to the king's 
le- patentee. 3 Peere Will, 33. 25 
ra- 

yet And by the ſtatute of the 21 f. 8. c. 5. In caſe any 
as perſon die inteſtate, or the executors named in any teſtament 
Te refuſe to prove the ſaid teſtament ; then the ordinary or «ther 
FE perſon having authority to take probate of teſtaments, ſhall grant 
ly the adminiſtration of the goods of the teſtator, or perſon” de- 
in ceaſed, to the widow of the ſame perſon deceaſed, or to the 
i- next 


To the huſband, 
of the wife 
effects. 
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next of his kin, or to both, as by the diſcretion of the ſame or- 
dinary ſhall be thought good. And in caſe where divers perſon: 
claim the adminiſtration as next of kin, which be equal in de- 
gree of kindred to the teſlator or perſon deceaſed; and where 
any per ſom only defireth the adminiſtration as next of kin, where 
indeed divers perſons be in equality of kindred ; in every ſuch 
caſe, the ordinary to be at his election and liberty, to accept 
any one or more making requeſt, where divers do require the 
adminiſtration : or where but one, or more of them, and not 
all being in equality of degree, do make requeſt ; then the or- 
dinary to admit the widow, and him or them only making re- 
gueſt, or any one of them, at his pleaſure. ſ. 3, 4. | 


To the widow of the ſame perſon deceaſed, ar to the next of 


his kin] T. 9 G. It was moved for a mandamus to the 
official of the biſhop of Glouceſter to commit adminiſtra. 
tion to the widow of an inteſtate, But by the court: 
That will be to deprive the ordinary of his election, in 
granting it to her, or the next of kin ; therefore take 
your mandamus generally, to grant adminiſtration of the 
goods of the inteſtate, Str. 552. 


Or bath] And this, either jointly or ſeparately : for the 
ordinary may grant ſeyeral adminiſtrations of ſeveral parts 
of the goods of the inteſtate, 1 Rolls Abr. god. 

Thus in the caſe of Fautry and Fawtry, H. 3 V. A 
man died inteftate, leaving a wife and a brother. The 
ordinary had granted the n. of ſome particu- 
lar debts to the brother, and of the refidue to the wife, 
And a mandamus was moved for to grant adminiſtration 
to the wife, But by the court; the ordinary may frant 
adminiſtration to the brother as to part, ang to the wife 
for the reſt ; in which caſe neither can complain; ſince 
the ordinary need not have granted any part of the admi- 
niſtration to the ry complaining. But if the inteſtate 
leave a bond of 100 l, the ordinary cannot grant admini- 
ſtration of 501 to one perſon, and 501 to another, be- 
cauſe this is an intire thing. 1 Salk. 36. 

5. If a feme covert die inteſtate; Amis ratten of her 
goods of right appertaineth to her huſband, as her next 
and met Jawful friend within the ſtatute. 1 RolPs Abr. 

IO. 

N And this is confirmed by the ſtatute of the 29 C. 2 c. 
3. which exacteth, that the ſtatute of the 22 C23 C. 2. 
c. 10. concerning the diſtribution of inteſtates effects, 
Pall. got extend to the eſtates of femes covert that ball die in- 
te/kgte, but that their huſbands may demand and have admini- 
firation of their rights credits and other perſmal eflates, and 

2 | recover 
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recover and enjoy the ſame, as they might have dune before the 
making of the ſaid aff. 29 C. 2. c. 3. 1-5. 

And if the huſband die before adminiſtration taken by 
him; his executors or adminiſtrators, and not'the wife's 
next of kin, ſhall be intitled in equity. 1 P. Will. 381. 

As in the caſe of Elliot and Collier, July 1, 1747 : One 
queſtion in the cauſe was, Whether the huſband dyin 
without adminiſtring to the perſonal eſtate - the wife h 
in her own right, it ſhall go to the next oz kin of the 
wife, or to the repreſentative of the huſband, By lord 
Hardwicke : The repreſentative of the wife has no right 
to an account of her perfonal eſtate. That point doth 
not follow barely the legal right of adminiſtration ; for 
tho” the eccleſiaſtical court are bound by att of parlia- 
ment to grant the adminiſtration to the next of kin to 
the wife, yet that doth not bind the right in this court. 
For the huſband ſurviving the wife, her whole eftate 
veſted in him at the time of her death. There are ſe- 
veral caſes where it has been held, that tho' the eccle- 
ſiaſtical court are bound to grant adminiftration by 31 
Ed. 3. c. 11. yet thoſe perſons have been looked upon in 
this court as mere truſtees, Suppoſe the wife had ſur- 


vived the huſband, only ſuch part of her perſonal eſtate 


as had continued choſes in action, would have ſurvived to 
her; for whatever he had reduced into poſſeſſion, would 


have been the huſband's. Upon the equity of the ſta- 


tute of diſtribution, this court makes an adminiſtrator de 


bonis non only a truſtce for ſuch part of the teſtator's 


perſonal eſtate as is undiſpoſed of, for his next of kin. 


Therefore I am of opinion, the huſband's repreſenta- 


tive is intitled to the wife's perſonal eſtate, and that it 
veſted in the huſband before adminiſtration was taken 
out, 3 Att. 526. 

But if the wife was exccutrix to another; then, as to 


. the goods which ſhe had in that capacity, adminiſtration 


muſt be granted to the next of kin to the teſtator. 3 Salk. 
21, ; 


6. Adminiſtration may be granted of the goods of the To 
ſon or daughter, to the father or mother as next of blood,- 


Law of Teft. 466. 


7. If one dies inteſtate, leaving a grandmother and To the grand- 


uncles and aunts; the grandmother is intitled to the ad- mother before 
Pre uncles and aunts. 


miniſtration, in excluſion of the uncles and aunts, 
Cha: 527. : 


1 
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8. If there be grandfather, father, and ſon; and the 


lee the father. father dies inteſtate; the ſon ſhall have the adminiſtra- 


In 


Re 


Half blood. 


fiduary lega- 
bn of kin, in cafe where the executor refuſeth, or accepting 


general, to the 
next of kindred. ſhall be granted to the wife or next of kindred: and who 


tion, and not the grandfather. 2 Vern. 125. 

9. Adminiſtration muſt be granted to the brother of 
the half blood before the uncle; for he has the immediate 
blood of the father, which the uncle hath not. 1 Ventr. 


428. 

And the half blood in this reſpect is eſteemed as near 
as the whole. But if there is a brother, and a ſiſter of 
the half blood, and the ſiſter is married; then it muſt be 
— to the brother, and not to her and her huſband; 

auſe in effect it makes the huſband adminiſtrator, who 
is not of kin to the inteſtate: and if ſhe die, the huſband 
would ſtill continue adminiſtrator, and ſo might poſſeſs 
himſelf of the whole perſonal eſtate. 3 Salk. 21. 

10. Generally, by the ſtatute aforefaid, adminiſtration 


theſe next of kindred are, will fall in more properly under 
the head concerning diſtribution. 
11. There is one exception to the rule about the next 


dies inteſtate ; and that is, with reſpe& to the reſiduary 
legatee: who being intitled to what remains after debts 
and legacies paid, hath the firſt and beſt title to be ad- 
miniſtrator of the eſtate ; as was agreed in the caſe of 
Thomas and Buller, T. 24 C. 2. For this taketh away 
the preſumption of the ſtatute, that the teſtator would 
have given it to the next of kin, Gibſ, 479. 1 Ventr. 

217. 
And by King lord chancellor, N. 1725. Notwith- 
ſtanding the ſtatute of Hen. 8. adminiſtrations have been 
ranted to the principal creditor from the next of kin, 
y the opinion of both civil and common Jawyers ; 
where it is viſible, that the next of kin cannot have any 
advantage or benefit of the eſtate. And this hath been 
2 taken to be out of the ſtatute, Viner. Executors. 

24 

But this, as it ſeemeth, ſhould be underſtood only in 
caſe where the kindred refuſe to accept the adminiſtration, 
And the practice is uſually for the ordinary firſt to iſſue a 
Citation for the next of kin in ſpecial, and all others in 
general, to accept or refuſe letters of adminiſtration, or 
ſhew cauſe why the ſame ſhould not be granted to a cre- 
ditor. And in caſe there are ſeveral creditors ; the court 
generally obliges them to enter into articles and bond of 
average. And ſuch creditor muſt make an _—_ 
19 
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his debt, and therein ſet forth how much it is, and how 
due. 

12. There are alſo other adminiſtrations, which are 
not within the ſtatutes aforeſaid: As, adminiſtration du- 
ring abſence out of the kingdom. Concerning which, in 
the caſe of Clare and Hedges, E. 3 M. it was held clearly 
by the court, that ſuch adminiſtration is grantable by 


law, and that it may be a great conveniency ſo to do; 
for if the next of kin be beyond ſea, and ſuch adminiſtra- 
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during abſence 


out of the king» 
dom, 


tion could not be granted, the debts due to the inteſtate 


might be loſt. 1 Lutw. 342. 
And in the caſe of Slater and May, M. 3 An. Holt 
chief juſtice ſaid, that it was reaſonable there ſhould be 


ſuch an adminiſtrator, and that this kind of adminiſtra- 


tion ſtood upon the ſame reaſon as an adminiſtration du- 
ring the minority of an executor, namely, that there 
ſhould be one to manage the eſtate of the teſtator, till the 
perſon appointed by him is able. 2 L. Raym. 1071. 

13. Alſo, adminiſtration pending a ſuit ; or, if there be 
no controverſy, then until the executor comes in ; which, 
as well as the laſt before mentioned, do fall of courſe, as 
ſoon as the conſideration ceaſeth upon, which they were 


Pendente lite, 


firſt granted. Gib/. 574. 2 Bac. Abr. 415. 2 P. Will, 


576. | ah 

Nov. 2 3» 1749; Knight and Dupleſſis, The heir at 
law brought a bill to controvert the will, and moved for 
an injunction to ſtay the defendant from receiving the 
perſonal or the rents and profits of the real eſtate, and to 
have a receiver appointed, on the ground that there was 
a diſpute in the eccleſiaſtical court concerning the pro- 
bate ; which not being yet granted, there was none to 
get in the debts, therefore this court ſhould appoint a re- 
ceiver; and as to the real eſtate, the tenants will not pay 
the rents to any of the contending parties, ſo that they 
are in danger of being loſt. By lord Hardwicke : This 
is a very early motion for a receiver; and no ground 
for it; not the leaſt colour as to the perſonal eſtate. 


For if the litigation in the eccleſiaſtical court is likely 


to be long, the court has juriſdiction to grant admini- 
ſtration pendente lite, which adminiſtrator may maintain an 
action to recover the debts, whereby no loſs can be to 
the perſonal eſtate, Nor is there any rule, _ that on a 
diſpute in the eccleſiaſtical court concerning a probate, 
this court ſhould appoint a receiver of the perſonal eſtate, 


1 Vexey, 324. 


14. An infant, how young ſoever he be, may be ex- During the mi- 


ecutor ; yet the execution of the will ſhall not be com- 
Vox. IV. Q mitted 


nority of an in- 
fant executor by 
adminiſtrator, 
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mitted unto him, until he attain the age of ſeventeen er. 
years; for adminiſtration granted durante minori ætate his "oh 
ceaſeth, when the infant executor attains to that age of ſtood 
ſeventeen years. Stn, 33317. | that 1 
And Dr Swinburne ſays, If it be a female infant, and mites 
married to a man of ſeyenteen years of age or more, it is Gon 1 
then as if herſelf were of that age, and her huſband ſhall But: 
have the execution of the will and adminiſtration thereof. hienfe 
_ 1 vente 
And in Prince's caſe, 5 Co. 29. it is ſaid to have been oe 
adjudged, that if adminiſtration is granted during the endl 
minority of a woman, and ſhe takes a huſband of age; his a 
the adminiſtration ceaſeth : for that ſhe hath a huſband of the 
who may adminiſter as executor, mn 
But in the caſe of Fones and the earl of W e M. given 
1730. It was determined, that, where adminiſtration is Ay 
granted during the minority of an infant executrix under un 
ſeventeen, and ſhe marries an huſband of full age; this 10 
doth not determine the adminiſtration. Y King lord in thi 
chancellor, and Raymond chief juſtice. 3 P. Will. 88. 8. 
But altho' an adminiſtration during the minority of an 7 
infant executor ceaſeth at his age of ſeventeen years; yet age of 
an adminiſtration during the minority of an infant admi- es 
niftrator ceaſeth not until his age of twenty one. As in Fn? 
the caſe of Freke and Thomas, E. 13 V. Debt upon bond fovent 
brought by an adminiſtrator during the minority of an pre 
adminiſtrator. Upon demurrer to the declaration, ex- of 'thi 
ception for the defendant was taken, that it appeared up- mini 
on the declaration, that he, during the minority of whom er 
adminiſtration was granted to the plaintiff, was above the rn 
age of ſeventeen, and ſo the adminiſtration determined; Nun 
that this caſe doth not differ in reaſon, from the caſe of years. 
an adminiſtrator during the minority of an executor, If. 
which determines at the age of ſeventeen ; nor from the Gia 
caſe where a woman executrix under the age of ſeventeen is welt 
marries a huſband above the age of ſeventeen : for the ors 
only thing that the law conſiders, is the ability of the at 
perſon to adminiſter the eſtate of the dead, who ought to tiff is 
have the adminiftration of it, which ought to be the ſame Girve, 
in both caſes ; and in Yaugh. 98. the rule of averment of Th 
the age of an adminiſtrator or executor to be under ſeven- At 
teen, is equally put to both; and the ſtatute of diſtribu- the ot 
tion will make no difference, becauſe an infant may find that h. 
ſureties, tho* he cannot be bound himſelf. But not al- r 
lowed : For by Holt chief juſtice, there is a difference Adjud 
between adminiſtration during the minority of an execu- they b 


3. : tor, 
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tor, and of another perſon; for an adminiſtrator during 


the minority of a refiduary legatee, ought to be under- 


ſtood to be during his legal minority. For the authority 
that the adminiſtrator hath, is given to him by the ſta- 
tute; and an infant hath not been adjudged a legal per- 
fon, to be intruſted with the management of an eſtate; 
But an executor, who comes in by the act of the party 
himſelf, hath been adjudged capable to adminiſter at ſe- 
venteen, But the law in the expoſition of a ſtatute will 
not make ſuch conſtruction. And care is taken of the 
adminiſtration, by the 8 of adminiſtration during 
his minority to his next friend. And this is the opinion 
of the civilians, and it hath been held accordingly by the 
commiſſioners delegate. And therefore judgment was 
given for the plaintiff. L. Raym. 667. 

And this is by conſtruction of the ſtatute of diſtribu- 
tion, which requireth that the adminiſtrators ſhall enter 
into bond. 1 Salt. 39. And the like was determined, 
in the caſe of Atkinſon and Corniſh, E. 10 V. L. Raym. 

8. And afterwards, in the caſe of Edmund and Shaler, 
1 7 An. wherein this diſtinction was taken, that the 


age of ſeventeen years allowed to be the age when an ex- 


ecutor may take the executorſhip upon himſelf, is in con- 
formity to. the ſpiritual law, which allows an infant of 
ſeventeen years to be a proctor or agent for another; but 
adminiflration is — by the authority of the ſtatute 
of the 31 Ed. 3. and therefore the perſon who has ad- 
miniſtration granted to him ought to be capable by the 
common law, by which the hed age is twenty one, and 
conſequently adminiſtration granted to another during his 
minority, does not determine till his age of twenty one 
years. Comyns. 159. | 

If arr ation be brought by an'adminiſtrator during the 
minority of an executor, he muſt aver, that the executor 
is within the age of ſeventeen years, otherwiſe it is art 
error; but if an action be brought againſt ſuch an admi- 
mſtrator, there need no ſuch averment, becauſe the plain- 
tif is a ſtranger to the defendant's power. H. 13 J. 
Garver and Haſlerigg: Hab. 251. 
There were two executors, and one of them was an 


infant; and whether he muſt be joined in the action with . 


the other as plaintiff, was the queſtion: It was objected 
that he muſt not, becauſe an infant cannot make à war- 
rant of attorney; and if he could, he cannot inſtruct him, 
Adjudged, they may both ſue by their attorney, becauſe 
they both repreſent the perſon of the teſtator, and ſue in 
. Q' 2 the 
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the right of another, and therefore the infant muſt be 
Joined with the other. Foxwith and Tremain. H. 21 U 
22 C. 2. 1 Mod. 47. 1 Sid. 449. 1 Ventr. 102. 
Where adminiſtration is granted during the minority of 
divers executors ; he that comes firſt of age ſhall prove the 
will, and the adminiſtration ceaſeth, Law of Teft. 473, 
474. 
9 2 if one maketh two executors, one of the age of ſe- 
venteen, and the other under; adminiſtration during the 
minority of him that is under age is void : becauſe he 
that is of the age of ſeventeen may execute the will, x 
Brawnl. 46. | 
And it is faid, that the ordinary may grant admini- 
ſtration during the minority of an infant to whom he 
pleaſes ; for the next of kin, in reſpe& to adminiſtrations, 
only concerneth the infant, and not the perſon who is 
employed for the infant until he comes of age. Fitz-Gib. 
163. 
Feme covert ad- - 5. If a feme covert, as next of kin hath a right to 
miniſtratrix. adminiſter, the adminiſtration ought not to be granted to 
the huſband and wife ; for then if ſhe ſhould die before 
him, he would continue adminiſtrator, againſt the mean- 
ing of the act. Brown and Wood. H. 23 Car. Aleyn 36. 
Style 74, 75. OC | 

But it was ſaid, that if it had been granted to them only 
during the coverture, perhaps it might be good ; becauſe, 
if granted to the wife only, the huſband might, during 
the coverture, have adminiſtred. Alan. 36. 

If the wife as a reſiduary legatee, hath a right to take 
adminiſtration, but refuſeth, and prays it may be granted 
to another, and not to her huſband ; yet it may be granted 
to her huſband. Vanthienen's caſe. Fitz-Gibb. 203. 

16. If an adminiſtrator die, his executors are not ad- 
dying. miniſtrators, but it behoveth the ordinary to commit 2 

new adminiſtration. 1 RelPs Abr. 907. 
_ Where adminiſtration is granted to two, and one of 
them dies; the adminiſtration ſurviveth to him who is 
living. Hudſon and Hudſon, T. 1735. Caf. Talb. 127. 
Where none will 17. If none of the kindred will take adminiſtration, 
adminifter, then it ſhall be granted to thoſe who ſhall deſire it: And 
if none will take the adminiſtration, the ordinary may 
grant letters ad colligendum bona defuncti, and thereby take 
the goods of thedeceaſed into his own hands, wherewith he 
is to pay debts and legacies, ſo far as the goods will reach; 
for which himſelf becomes liable in law, as other execu- 
tors or adminiſtrators. Swin, a. 448. 


18, Letters 
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18. Letters of adminiſtration are not of neceſſity to be May be granted 
ted within the limits of the juriſdiction; the granting a. N 
thereof being not a judicial, but a miniſterial (and there- 
fore not a local) act; wherein the biſhop acts, as a perſon 
deſigned and appointed by the law. Gib/. 478. 
19. But an adminiſtrator cannot act before letters of Cannot aft be- 
adminiſtration granted to him. 1 Salk. 301. fore adminiſtra- 
But he may bring a bill in chancery ; though this m_ 
would be an exception in an action at law. Barnardiſt. 
20. 
20. The practice is, not to iſſue letters of adminiſtra- Time of granting 
tion, until after the expiration of fourteen days from the dminifration. 
death of the inteſtate ; unleſs for ſpecial cauſe (as that the 
goods would otherwiſe periſh, or the like) the judge ſhall 
think fit to decree them ſooner. 1 Ought. 323, 324. 
21. The oath to be made by the adminiſtrator, on his Admiaiftrater's 
taking out letters of adminiſtration, is uſually in this oath. 
form: Lou ſhall ſwear, that you believe A. B. de- 
« ceaſed died without a will; and that you will well and 
* truly adminiſter all and every the goods of the ſaid 
“ deceaſed, and pay his debts ſo far as his goods will 
„ extend; and that you will exhibit a true, full and 
perfect inventory of the ſaid goods of the deceaſed, and 
« render a true account of your adminiſtration into the 
6 —— —court of C. when you ſhall be thereunto law- 
« fully required: So help you God.” 1 Ought. 323, 
24. 
; 22. By the ſtatute of the 21 H. 8. c. 5. In caſe any Bond on grant- 
perſon die inteſtate, or the executors named in any teſtament ing adminiſtra- 
refuſe to prove the ſaid te ; then the ordinary or other n · 
perſon having authority to take probate of teſtaments, ſhall grant 
the admini/tration of the goods of the teſtator or perſon deceaſed ; 
taking ſurety of him or them to whom ſhall be made ſuch com- 
miſſion, for the true adminiſtration of the goods chattels and. 
debts, which he or they ſhall be ſo authorized to miniſter. ſ. 3. 
And by the ſtatute of the 2a & 23 C. 2. c. 10. A1 
ordinaries, as well the judges of the prerogative courts of Can- 
terbury and York, as all other ordinarizs and eccleſiaſtical 
Judges, and every of them, having power to commit adminiſir a- 
tion of the goods of perſons dying inteſtate, ſhall and may upon 
their granting and committing of adminiſtrations of the goods of 
perſons dying inteflate, of the perſon or perſons to whom any 
adminiſtration is to be committed take ſufficient bond with two 
or more able ſureties, reſpett being had to the value of the 
ate, in the name of the ordinary, with the condition in form 
and manner following, mutatis mutandis, viz. 
Q 3 The 
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The condition of this obligation is ſuch, that if the 
« within bounden A B, adminiſtrator of all and ſingular 
«© the goods chattels and credits of C D deceaſed, do 
«© make or cauſe to be made a true and perfect inven 
of all and ſingular the goods chattels and credits of 
«© the ſaid deceaſed, which have or ſhall come to the 
« hands poſſeſſion or knowledge of him the ſaid A B, or 
, into the hands and poſſeſſion of any other perſon or 
& perſons for him, and the ſame ſo made do exhibit or 
© cauſe to be exhibited into the regiſtry of court, 
<< at or before the —— day of —— nextenſuing ; and the 
<< ſame goods chattels and credits and all other the goods 
“ chattels and credits of the ſaid deceaſed at the time of 
< his death, which at any time after thall come to the 
© hands or poſſeſſion of the ſaid A B, or into the hands 
and poſſeſſion of any other perſon or perſons for him, 
4% do well and truly adminiſter according to law; and 
© further do make or cauſe to be made a true and juſt 
account of his ſaid adminiſtration, at or before the — 
day of ; and all the reſt and reſidue of the ſaid 
4 goods chattels and credits which ſhall be found re- 
« maining upon the ſaid adminiſtrator's account, the 
« ſame being firſt examined and allowed of by the judges 
ce for the time being of the ſaid court, ſhall deliver and 
, pay unto ſuch perſon or per ſons reſpectively, as the 
& ſaid judge or judges, by his or their decree or ſen- 
c tence purſuant to the true intent and meaning of this 
cc act, ſhall limit and appoint; and if it ſhall hereafter 
& appear that any laſt will and teſtament was made by 
c the ſaid deceaſed, and the executor or. executors therein 
© named do exhibit the ſame into the ſaid. court, making 
4 requeſt to have it allowed and approved accordingly, 
6 if the ſaid A B within bounden being thereunto re- 
4 required. do render and deliver the ſaid letters of admi- 
<« niſtration (approbation of ſuch teſtament being firſt 
had and made) in the ſaid court; Then this obliga- 
tion to be void and of none effect, or elſe to remain in 
« full force and virtue,” 

Which bonds ſhall be good to all intents and purpoſes, and 
pleadable in any courts of juſtice, ſ. 1, 2, 3. 

H. 6 An. Archbiſhop of Canterb — IWillis. The 
ccndition of the bond, as to vminifring truly according 
to law, is to be intended in bringing in his account, and 
not in paying the debts of the inteſtate z and therefore a 
creditor ſhall not take an aſſignment of the bond, and ſue 
it, and for breach aſſign non-payment of a debt to him, 

0¹ 
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or a devaſtavit committed by the adminiſtrator ; for that 


would be endleſs. 1 Salk. 316. 


June 28, 1745 ; Greenfide and others, againſt Benſon 
and others. he plaintiffs were two ſureties with the 
defendant Mrs * in an adminiſtration bond given 
to the commiſlary of York, for her bringing in a true and 
rfect inventory of the inteſtate's elfedhs, The de- 
fendant Mrs Hudſon did afterwards exhibit an inventory 
in the ſpiritual court of Vork. The defendant Benſon, 
being a creditor of the inteſtate by bond in the penalty 
of 600 l, brought an action againſt the defendant Mrs 
Hudſon upon that bond, and ſhe pleaded that ſhe had not 
aſſets above 54 1, which ſhe paid into court. The defen- 
dant Benſon, not being ſatisfied with the inventory brought 
in by her, procured the commiſſary (by. indemnifying 
him) to aſſign the adminiſtration bond to him, and he 
put it in ſuit by bringing three ſeveral actions, one againſt 
her, and one againſt each of the ſureties ; and affigned for 
breach of the bond, that ſhe had not exhibited a true and 
perfect el Theſe cauſes came on to be tried, and 
on the trial no defence was made, and there was judgment 
for the plaintiff by default. A bill was brought againſt the 
defendant Benſen, inſiſting that he as a creditor had no right 
to put the bond in ſuit againſt the ſureties, and prayed 
an injunction to ſtay the proceedings at law. And for 
this was cited the caſe of the archbiſhop of Canterbury and 
Willis. —By the lord chancellor Hardwicke : There is 
no doubt but the archbiſhop's commiſſary may aſſign a 
breach in not delivering a true and perfect inventory, 
and even without citation, and nothing elſe appears at, 
law, and there muſt have been a judgment for the 
ordinary, becauſe no doubt there was a breach in not 
hibiting ſuch an inventory. What the counſel for 
the plaintiffs and for Mrs Hudſon aim at would have 
been right, ſuppoling the commiſſary had aſſigned 
for. breach the non-payment of the creditor's debts, 
The eccleſiaſtical court underſtand no more by an 
account, than ſome account in nature of an inven- 
tory, and depends only upon the particular wording of in- 
ventories by adminiſtrators, The ordinary, after an ad- 
miniſtrator has exhibited an inventory, cannot compel 
the adminiſtrator to account, but it muſt be at the in- 
ſtance of the party, and therefore the inventory and ac- 
count are as ; to the ordinary the ſame thing. What the 
defendant Mr. Benſon aſks is, that this bond, upon which 
the penalty is recovered, may ſtand only as a ſecurity for 
Q 4 what 
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what is juſtly due to the creditor. The adminiſtratrix 
to be ſure cannot now diſpute the verdict, which finds 
ſhe did not adminiſter ' the whole aſſets, and the is 
bound by a verdict which has unravelled a matter, and 
it is no excuſe to ſay that the verdict was without de- 
fence of the adminiftratrix, for that is rather a conſciouſ- 
neſs that ſhe had no defence, Therefore the court will 
not think it proper to have the whole account taken 
over again; or to alter what has been found by the ver- 
dict. The caſe of the ſureties is not at all better: for, 
as the verdict was obtained againſt the adminiſtratrix, 
who was the proper perſon to try it, it would be hard to have 
in, in as many actions as the plaintiffs 
pleaſe. His lordſhip ordered an account to be taken only 
of what was exhibited upon the inventory, and the ver- 
dict to ſtand as a ſecurity for ſo much as that ſhould 
fall ſhort to ſatisfy the defendant's principal and intereſt 
on his bond, fuk. 248. 

T. 13G. 2. Folkes and Docminique. The plaintiff de- 
clares on bond in the detinet, againſt the defendant as ad- 
miniſtrator during minority with the will annexed. And 
upon oyer, the condition appears to be, for _— 


an inventory and duly av by paying debts an 
w 


legacies. The performance of all which the defendant 
avers. The plaintiff replies, that he had not paid a le- 
gacy of 15001, tho' he had more than ſufficient to pay 
all the debts, to wit, 500 l. And on demurrer it was 
objected; that this was a void bond, not warranted by 
the ſtatute of the 21 H. 8. c. 5. (nor by the ſtatute of 
the 22 & 23 C. 2. c. 10. for neither of thoſe ſtatutes 
extendeth to adminiſtrators during the minority of an ex- 
ecutor) nor yet by the common law ; for that it requireth 
the adminiſtrator to pay legacies according to the eccle- 
ſiaſtical deciſion, and ſhall be taken to be obtained by 
coercion, On the contrary, it was argued, that this not 
being on an inteſtacy (nor in caſe where an executor re- 
fuſeth) is not within the ſtatutes it is true; but it is to 
be ſupported as a reaſonable bond taken by the courſe of 
the eccleſiaſtical court. And tho' formerly it was diſputed, 
yet it is now ſettled, that they may compel diſtribution : 
that here the breach is aſſigned in non-payment of lega- 
cies, of which they have undoubted -urifdition and if it 


be good in any part (being a bond at common law) it 
is enough. And it differs from the caſe, where part of 
the condition is againſt a ſtatute, for there it is void in 
toto, And by the court ; Theſe adminiſtrations are not 
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within the ſtatutes; and therefore we deny a manda- 
mus: we muſt therefore conſider it as a bond at common 
law ; and then it is ſufficient if it be good in that part on 
which the breach is affigned ; as we think this is, and we 
cannot take it to be a bond by coercion, Therefore the 
plaintiff muſt have judgment, Str. 1137. 

23. By the ſtatute of the 21 H. 8. c. 5. The ordinary Fee for almini- 
Hall take nothing for letters of adminiſtration, unleſs the goods — 
of the perſon deceaſed amount above the value or ſum of 100 53 
and in caſe the goods of the perſons ſo deceaſed amount above the 
value of 100 5, not above the value or ſum if 401, he 
Hall take only for the ſame 2.5 6d and not above. 1. 4. 

Here is no proviſion where the goods exceed the value 
of 401; which ſeemeth to have been an omiſſion not in- 
tended. And in 2 Roll. 233. Palm. 318. a perſon was 
indicted becauſe he took 10s ; for letters of adminiſtration, 
againſt the form of the ſtatute ; but becauſe the ſtatute 
makes no proviſion in caſe the goods are above 401 (which 
was caſus omiſſus), and the indictment did not ſet forth 
that they were under 401, and by conſequence that the 
taking more than 2s 6d was extortion within the ſtatute, 
therefore it was adjudged to be ill, inaſmuch as without 
that it could not appear to the court, whether he was pu- 
niſhable or not. Gibſ. 485. 

Other matters relating to the ſaid fees, are ſpecified in 
the former part of this chapter, in treating of the fees for 
probate'of wills ; and the whole, more eſpecially, under 
the title Fees, 

24. By the ſeveral ſtamp acts, For every ſkin or piece gun. 
of vellum or parchment, or ſheet or piece of paper, on 
which ſhall be writen any letters of adminiſtration _ 
cept of common ſeamen or common ſoldiers ſlain or dead 
in the ſervice) for any eſtate above the value of 201, ſhall 
be paid a ſtamp duty of 10s; and for every inventory or 
eopy thereof 18. 

25. The plaintiff could not produce any letters of ad- Letters of adai- 
miniſtration, yet to prove himſelf adminiſtrator, he pro- — | 
duced the book of the ſpiritual court, wherein there was gence. 
an order entred, that adminiſtration ſhall be granted to 
him; and this was allowed to be good evidence, 1 Lev. 

101. Peaſly's caſe. 

And by the 4 Ann. c. 16. No advantage or exception 
ſhall be taken, for the default of alledging the bringing 
into court any letters of adminiftration ; but the court. 
ſhall give judgment according to the very right of the 
cauſe, without regarding ſuch omiſſions and defects, ex- 
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cept the ſame ſhall be ſpecially and particularly ſet down 
and ſhewn for cauſe of demurrer. 


Revoking admi- 26. The ordinary cannot repeal an adminiſtration at 
miſtration. | 


his pleaſure. Sibin. a. 381. 

H. 15 C16 C. 2. Sands caſe, Sir George Sands ad- 
miniſtred to his Ton, and afterwards a woman pretending 
to be his wife, ſued for a repeal, but a prohibition was 
granted; becauſe the ordinary had an election to grant it 
either to the father or wife, and had executed his power 
by granting it to the father. Raym. 93. | | 

But where a feme covert died ita and the next 
of kin to her obtained adminiſtration, and the huſband 
ſued for a repeal, a prohibitien was denied; becauſe in 
this caſe the ordinary had no power or election, to grant 
it to any perſon but to the huſband, 3 Salk, 22. 
And the rule ſeemeth to be, that an adminiſtration may 
ye re el, altho' not arbitrarily, yet where there ſhall 
e juſt cauſe for ſo doing; of which the temporal courts are 
fo judge; as, if the adminiſtrator ſhould become luna- 
tick, or the like. So if the next of kin, at the time o 
the death of the inteſtate happen to be uncapable of ad- 
miniſtring, by reaſon of attaint, or excommunication ; 
and the ordinary commits it to_another ; if he afterwards 
becomes capable, the ordinary may repeal the firſt admi- 
niſtration, and commit is to the next of kin.  Gib/. 479. 
_ And the ſame thing is much more to be ſaid, —_ 
the adminiſtration was undue ab initio, whether as granted 
to other than, the next of kin, or granted by an incom- 
petent authority, or in an irregular manner without citing 
hoſe who ought to have been cited. Gib. 479. 2 Bac. 

e . 
. 7. 5 G. 2. Harriſon and Weldon. Walker Weldon died 
ions, leaving Anne his wife, and Amphillis his ſiſter. 

e ſiſter upon the common oath, that ſhe believed he 
died inteſtate without wife or children, obtained admini- 
ſtration. And in a ſuit to repeal it as obtained by ſurprize, 
it appeared to be the 3 of the court, never to grant 
it to the next of kin, until the wife is cited. The ſiſter 
moved for a prohibition, and inſiſted that the ordinary 
had executed his authority. But the court held, that the 
ordinary could not be ſaid to have executed his authority, 
having never had an opportunity to make the election 
which the ſtatute of the 21 H. g. c. 5. gives him; that 
it was incident to every court, to recti miſtakes they 


were led into by the miſrepreſentation of the parties; that 
if there were no ſuprize (of whith the court below _ 
judge 
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judge) there ought to be a prohibition, becauſe then the 


adminiſtration will have been duly and 2 granted: 
but here was a plain ſurprize, and therefore they denied 
a prohibition. Str. 911. 

And it is ſaid, that an adminiſtration may be repealed, 
without any ſentence of revocation to be given in any 
ſpiritual court or otherwiſe; as, by granting a' new ad- 
miniſtration, 1 And. 303. L. F T. 476. 


v. Of the duty of executors and adminiſtra- 
tors in making an inventory, and getting in 
the effects of the deceaſed. 


I. T the time of probate or adminiſtration granted, Adminiftring 
A it is required that the executor or adminiſtrator fore — 


233 


produce: an inventory of the goods chattels and credits of made. 


the deceaſed ; and at the ſame time he maketh oath, that 
he will exhibit ſuch (further) inventory into the court, 
as he ſhall:thereafter be lawfully required to do. 

And it is ſaid, that if an executor, Without making an 
inventory, ſhall intermeddle himſelf with the «dminifire- 
tion of the goods of the deceaſed (except in certain caſes, 
as for the expences of the funeral, for inſinuation of the 
teſtament, for making the inventory, for the neceſſary 
preſervation of the goods) he ſhall be bound to anſwer to 
every one of the creditors his whole debt. Swin. 228, 
W Atben 107. | 

Iſo it is ſaid, that every /egatary may recover his whole 
legacy at his hands: for in this caſe the law preſumeth, 
that there are ſufficient goods to pay all the legacies, and 
that the executor doth ſecretly and fraudulently ſubtract 


the ſame, Whereas otherwiſe, the executor is preſumed 


not to have any more goods which were the teſtator's, 
than are defcribed in the inventory, the ſame being law- 
fully made. Swin, 228, 229. Toth. 183. 12 Mod. 
346. 

And therefore if any creditor or legatary doth affirm, 


that the teſtator had any more goods than are comprized 
in the inventory; he muſt prove the ſame : otherwiſe the 


judge is to give credit to the inventory, being made in 
due form of law. Swin. 426, 

And ſuch executor is alſo further puniſhable at the diſ- 
cretion of the ordinary, by the conſtitution here next fol- 


lowing ;. and therefore it coneerneth the executor, that 
he 
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he do not adminiſter the goods of the deceaſed, until he 


| hath cauſed an inventory to be made: for howſoever the 


act of him that is named executor is ſaid to hold in law, 
before the proving of the will and the making of the in- 
ventory ; nevertheleſs he that ſo preſumeth to meddle and 
adminiſter as executor before he maketh an inventory, is 
ſubject to eccleſiaſtical puniſhment ; unleſs it be for do- 
ing ſuch things as cannot be deferred till the inventory be 
made ; as, for intermeddling about the funeral, or diſpo- 
ſing of ſuch things as cannot be preſerved by keeping, or 
ſuch like. Swin. 424. | 

2. By a conſtitution of Othobon ; The executors of te/ta- 
ments, before they ſhall intermeddle with the adminiſtration of 
the goods, ſhall make an inventory in the preſence of ſome cre- 
dible perſons, who ſhall competently underfland the value of the 
deceaſed's goods ; and the Jame ſhall exhibit unto the ordinary: 
and if any ſhall preſume to adnumfter, without ſuch inventory 
made; he ſhall be puniſhed by the diſcretion of bis ordinary, 
Athon 107. 5 2b 

And by a conſtitution of archbiſhop Stratford, it is or- 
dered as follows: Me ds enjoin, that no executor of any teſta- 
ment ſhall be permitted to adminiſter of the teftator's goods, 
unleſs he firſt make a 7 inventory of the ſaid - goods ; 
the funeral expences, and the expences about the inventory only 
excepted. And the ſame inventory ſhall be delivered to the ordi- 
nary, within a time to be appointed by his diſcretion. Lind. 
176. | | 1 
— by the ſtatute of the 21 H. 8. c. 5. The executor 
and executors named by the teſtator, or perſon deceaſed, or 


ſuch other perſan or perſons to whom adminiſtration ſhall be 


commtted where any perſan dieth inteflate or by way of inteſ- 
tate, calling er taking to him or them ſuch perſon or perſons, 
tus at the leaſt, to whom the perſon ſo dying was indebted, or 


made any legacy; and upon their refuſal or abſence, two other 
honeft perſons, being next of kin to the perſon ſo dying; and 
in their default and abſenct, two other hong perſ ns ; 
and in their preſence, and by their diſcrettons, ſhall make 
or cauſe to be made a true and perfect! inventory of all 
the goods, chattels, wares, merchandiſes, as tuell moveable 
as not moveable whatſoever, that were of the ſaid perſon ſo 
deceaſed : and the ſame ſhall cauſe to be indented ; wheresf the 
one part ſhall be by the ſaid executor or executors, adminiſtra- 
tor or adminiſtrators, upon his or their aath or oaths to be taken 
before the ſaid biſhops or ordinaries, their officials or commiſſa- 
ries, or other perſons having power to take probate of the teſta- 
ments, ta be good and true, delivered into the keeping of the 
ai 
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ſaid biſhop, ordinary or other perſon as aforeſaid ; and the other 
thereof to remain with the ſaid executor or executors, ad- 
miniſtrator or adminiſtrators. And no biſhop, ordinary or other 
whatſoever perſon having authority to take probate of teſtaments, 
on pain in this ſtatute contained, Mall refuſe to take ſuch inven- 
tory to him preſented or tendred to be delivered as aforeſaid. ſ. 4. 
Swinburne ſays, If the executor enter to the teſtator's 
s, and will make no inventory thereof, then may every 
egatary recover his whole legacy at his hands; for in this 
caſe the law preſumeth, that there are ſufficient goods to 
pay al] the 2 and that the executor doth ſecretly 
and fraudulently ſubtract the ſame : whereas otherwiſe the 
executor is preſumed not to have any more goods which 
were the teſtator's, than are deſcribed in the inventory, 
the ſame being lawfully made. Swin. 228. 

In the caſe of the Corporation of Clergymen's ſons againſt 
Swainſon, Mar. 5. 1747 ; where the executors made no 
inventory, but paid intereſt for a legacy during their lives, 
it was decreed by the lord chancellor Hardwicke, that 
this ſhall be evidence of aſſets; and he would not put the 
plaintiffs to take a ſtrict account of the aſſets of the teſta- 


tor, as there cannot now be a perſonal examination of the 


executors. And he ſaid, nothing is more neceſfary than 
to keep executors to deliver inventories. 1 Ve. 75. 

And in the caſe of Orr and Kaines, March, 1750; 
where the executor paid ſeveral legacies in full, and died, 
having made no inventory ; it was decreed by Sir John 
Strange, maſter of the rolls, that his repreſentatives, 
having aſſets of the ſaid executor, ſhall pay the reſt, Not 
exhibiting an inventory (he ſaid), which every executor 
ought to do, eſpecially in a deficient eſtate, is an impu- 
tation upon him; and tho' not concluſive evidence, yet 
always inclines the court to bear harder upon an executor, 


becauſe he may at any time relieve himſelf by an inventory, 


if he finds the eſtate deficient. He is admittted both 
at law on plea of plene adminiftravit, and in equity on ac- 
count of aſſets, to ſhew, that the money, for which by 
ſolemn inventory on oath he has charged himſelf, has by 
accident, as perhaps failure of ſome great merchant, not 
come to his hands: ſo that the inventory not being finally 
binding, is one reaſon why he ought to exhibit one. 
Beſides, every executor ought, after debts and funeral 
expences, to ſee what remains for” legatees ; and if not 
enough for all, ſhould make an eſtimate, and pay all in 
proportion: Whereas in the preſent caſe, the execu- 


tor having paid the reſt in full, is the ſtrongeſt evi- 
dence 
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dence againſt him, The rule is, that whenever an execu- 
tor pays a legacy, the preſumption is, he hath ſufficient 
to pay all legacies; and the court will oblige him, if 
ſolvent, to pay the reſt, and not permit him to bring a 
bill to compel the legatee, whom he voluntarily paid, 
to refund: altho' if the executor proyes inſolvent, ſo that 
there is no other way, the court will admit a bill by the 
other legatees to compel that legatee to refund. But that 
is not the caſe here; for the executor appears to have 
been ſolvent : and he hath acted ſo, as that the court will 
preſume him to have received aſſets ſufficient for all the 
legacies. 2 ez. 193. 

3. By goods in the aforeſaid conſtitutions and ſtatute, 
are included all the teſtator's cattle, as bulls, cows, - oxen, 
ſheep, horſes, ſwine, and all poultry, houſhold ſtuff, 
money, plate, jewels, corn, hay, wood ſevered from the 
ground, and ſuch like moveables. Law of Teft. 379. 

4. Chattels comprehend all goods, moveable and im- 
moveable ;z except ſuch as are in nature of freehold, or 
parcel of it. And chattels are either perſonal or real: Per- 
ſonal are ſuch as belong immediately to the perſon of a 
man; and for which, if they be any way injuriouſly with- 
held. from him, he hath no other remedy but by perſonal 
action: Chattels real are ſuch as either appertain not im- 
mediately to the , perſon, but to ſome other thing by wa 


of dependency, as a box with charters of land; or ſuch 


as are iſſuing out of ſome immoveable thing, as a leaſe, 
or rent for term of years: and chattels real concern the 


realty, lands and tenements, intereſt in advowſons, in 


ſtatutes merchant, and the like. 1 nf. 118. 

But fiſhes in a pond, conies in a warren, der in'a park, 
pigeons in a dove houſe, where the teſtator had the inhe- 
ritance, or but for life, in the pond warren park and 
dove houſe; are not chattels at all, nor go to the exe- 
cutor, but to the heir with the inheritance: and therefore 
they are not to be put in the inventory of the goods and 
Chattels of the party deceaſed. ent. 52. Swin. 422. But 
if-the teſtator have any tame pigeons, deer, rabits, phea- 


ſants, or partridges, they ſhall go-to the executors; and: 


tho' they were not tame, yet if they were kept alive in 
any room, cage, or ſuch like place: ſo fiſk in a trunk; 

g pigeons, tho' not tame, being in the dove 
houſe, and not able to fly out. Law of Teft. 379. 

: Alſo hunde, greyhounds, ſpaniels, and the like: as they 
may be valuable, and may ſerve not only for delight, but 
for profit, ſhall go to the executors. Law of Teft. 379. 

990 5. Debts, 
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5. Debts, "which the deceaſed owed to others ; ought not pets owing by 
to be put in the inventory: becauſe they are not the the deceaſed, 
goods of the deceaſed, but of other perſons. Lind. 176. 

et they may be put in, if it ſhall-ſeem expedient. id. 

— And this the rather, in caſe the clear value of the 
s and chattels (the debts owing by the deceaſed be- 

ing deducted) ſhall not exceed the ſum of 401; thereby 

the better. to aſcertain the mortuary. * 

And if theſe debts ſhall be put into the inventory; the 
ordinary ſhall, do well to make diligent examination, whe- 
ther the teſtator did owe any ſuch : that thereby the le- 
gataries, and children of the deceaſed, and others, may, 
not be defrauded of their juſt due, by any falſe pretence 
thereof. Swin. 423. 

6. Lindwood ſays, that debts owing to the deceaſed, of peꝶt, ines 
which there is not any writing or obligation, ought not to the deceaſed, 
be put into the inventory before they be received ; be- : 
cauſe before that, they are not found to be debts, at leaſt 
ſo as they may be handled or taken hold of. But after- 
wards when ſuch debts are received, they ought to be put 
into the inventory as goods newly accruing. Lind. 176. 

But unleſs they be bad debts, it ſeemeth beſt to inſert 
them ; and even if they be bad debts, or deſperate, yet 
they may be inſerted, ſpecifying them as ſuch, And if 
in the courſe of adminiſtration they ſhall be recovered, 
then they ſhall be accounted for in like manner as the reſt 
of the perſonalty : and if they cannot be recovered, or ſo 
much of them as cannot be recovered, ſhall not be ac- 
counted for as any part of the goods of the deceaſed, 

7. All leaſes for years the executor ſhall have; and 
therefore leaſes ought not to be omitted forth of the in- 
ventory. 1 RolPs Abr. 915. Swin, 421. 

If a deyiſe be of land to one and the heirs of his body 
for 500, years; this is a leaſe for years, and therefore the 
executor ſhall have it; And the reaſon is, becauſe an eſ- 
tate tail cannot be made of a term, 1 RolPs Abr. 915. 

8. Eſtates pur auter vie, that is, eſtates held by, leaſe. Eſtates pur auter 
during the life of another perſon, ought alſo. to be put“ | 
into the inventory; the ſame being made diſtributable by 
the ſtatute of the 14 G. 2. c. 20. 1 
2 Alſo the executor ſhall have all lands extended on any Extent, 
judgment, ſtatute, or recognizance. Law of Teft. 378. 

10. Alſo the executor ſhall have all arrearages X rent Rent. 
due at the death of the teſtator ; and therefore the ſame 
ſhall be put in the inventory, Law of Teft. 378. 


11. Corn 
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11. Corn growing upon the e117 to be put 


things growing. into the inventory; ſeeing it belongeth to the executor: 


but not the graſs or trees ſo growing; which belong to 
the heir, and not to the executor. „ ere bd 
Allo ben, tho not ſon, if planted; und „and 
hemp,” becauſe ſown ; ſhall go to the executors.'” Laus f 
Teſt 380. 5 et u - "x0 TALE beer þ * dn z0n 17 
But Mr Wentworth thinks, that root in gardens, as 
carrots; parſnips, turneps, 'ſkirrets,' and ſuch like, Mall 


not go do the executor,” but o the Rein f berufe they 


cannot be taken without digging and breaking the ſoil. 
int. 61, 62. . 5. 1 enn nr 290 

But lord Coke fays, that if the teſtator ſhall ſet roots, 
his executors ſhall have that year's crop. 1 Inffi 55. 

If a man be ſeiſed for life or in fee or tail in his own 
right, or in the right of his wife, or for years in the right 
of his wife, and ſows the ground with corn, but dies be- 
fore it is ripe ; his executors ſhall have it, and not the 
wife or heir: But graſs ready to be cut for hay, apples, 
pears, and other fruit on the trees, ſhall not go to the ex- 
ecutors. And the reaſon of the difference is, becauſe the 
former comes not merely from the ſoil, without the in- 
—* or manurance of man, as the latter doth. Law of 

71. 0 

NG a leſſee at will ſows the land with hay ſeed, and 
by this increaſes the graſs, and the leſſor enters and ejects 
him, the leſſee ſhall not have it. 1 If. 56. 

But for clover, ſaint foin, and the like, the reaſon of 
manurance, labour, and cultivation is the ſame as for corn; 
but no caſe hath occurred, wherein theſe matters have 
come in queſtion ; this kind of huſbandry having been 
in uſe only of late years. 

If the wife had a leaſe for years as executrix, and the 
huſband ſows the ground with corn, and dies before it is 
ripe ; the corn ſhall go to his executors, at leaſt ſo much 
as is more than the yearly rent of the land: But if the 
huſband and wife were joint tenants of the land; ſhe 
ſhall have the corn, and not his executors, Law of Teft. 

80, | 
: If a parſon ſows his glebe land, and dies before ſeve- 


rance ; and after, his ſucceſſor is admitted inſtituted and 


inducted before the corn is cut : it ſhall go to the execu- 
tors or adminiſtrators of the deceaſed, who muſt pay tithes 
thereof to the ſucceſſor, 1 Noll Abr. 655. 

12. Things that are affixed to the tenement, and are 
made parcel of the freehold, ought not to be put in the 
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inventory; becauſe theſe belong to the heir, and not to 
the executor. Stwin. 421. 

And therefore the glaſs annexed to the windows of the 
houſe, becauſe they are parcel of the houſe, ſhall deſcend 


_ of the-inheritance to the heir, and the executors + 
] 


not have it. And altho' the leſſee himſelf, at his 
own coſt, do cauſe the glaſs to be put into the windows, 
yet the ſame being parcel of the houſe, he cannot take the 
ſame away afterwards, without danger of puniſhment for 
waſte, Neither is there any material difference in law, 
whether the glaſs were annexed to the window with nails, 
or in other manner, either by the lord or by the tenant ; 
for being once affixed to the freehold, the ſame cannot 
be removed by the leſſee, but ſhall belong to the heir, and 
not to the executors : and therefore the ſame is not to be 
put into the inventory, as part or parcel of the goods of 
the deceaſed. Swin. 421. | 

The like may be concluded of wainſcot ; that it ought 
not to be put into the inventory, as parcel of the goods 
of the deceaſed :. for being annexed unto the houſe, either 
by the leſſor or by the leſſee, it is parcel of the houſe. And 
there is no difference whether it be affixed with great nails 
or little nails, or by ſcrews, or irons thruſt thro' the poſts 
or walls of the houſe ; for howſoever it be affixed, either 
in manner aforeſaid, or in any other manner, it is parcel 
of the freehold ; and if the executors ſhould remove it 
ay are puniſhable for the ſame. Stwin. 421. 

nd not only glaſs and wainſcot, but any other ſuch 
like thing, affixed to the freehold, or to the ground, with 
mortar and ſtone, as tables dormant, leads, mangers, and 
ſuch like ; for theſe belong to the heir, and not to the 
executor : and therefore they are not to be put into the 
inventory of the deceaſed's goods. Swin. 421. 

So alſo of mill-/ones, anvils, doors, keys, winde ſbut- 
ters; none of theſe be chattels, but parcel of the free- 
hold, or thereto pertaining ; and therefore ſhall not go to 
the executors. Went. 61. 

And executor taking away a furnace, which was ſet in 
the middle of an houſe, and not fixed to any wall; the 
heir brought an action of treſpaſs againſt him: and it was 
adjudged for the heir, that this ſhould go as part of the 
freehold and inheritance of the heir. But in the caſe of 
Day and Auſtin, Walmeſley ſaid, that lord Dyer's opinion 
was, that where the furnace is not affi xed to the wall, the 
leſſee might within his term take it away; but not if it 
Vor. IV, R was 
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But in the caſe of Harvey and Harvey, 


Wins.  Inveatary, 
was fixed to the wall, for there it would ſtrengthen the 
houſe. Law of Te. 380. 464. caval ene we: 
Pictures and glaſſes, tho generall — not part of 
the freehold; yet if put up in of wainſcot, ot where 


n 
otherwiſe wainſcot would haye been put; ſhall go. to the 
heir; for the houſe ought not to come to the heit maitned 
ar disfigured. 2 Vern. 508. Lat of Tol. 705. | 
rvey, MM. 14. Gte. 2. 
In trover hy the executor againſt the heir 3 it Was held by 
Lee chief juſtice, that hangings, taps/iry, and irvfi backs to 
chimnies;. belonged to the executor; who recovered ac- 
cordingly agaih the heir. Str. L461; 1:67 1d 8 
And the law ſeemeth no to be held not ſo ſtrict as for- 
merly j and if theſe things can be taken away without 
prejudice to the fabrick of the houſe, it ſeemeth that the 
executor ſhall have them; as tables, altho' faſtened to the 
floor; furnaces, if not made part of the wall; grates, 
iron ovens, jacks, clock caſes; and ſuch like, altho' fixed 
to the freehold by nails or otherwiſe, . |, 2, +» 2 
Dec, 14, 17433 Lawton and Lawton.. The queſtion 
was, Whether à | fire engine ſet up for the benefit of 4 
colliery by a tenant for life, ſhall be conſidered as per- 
ſonal eſtate, and go to his executor, or fixed to the 
freehold, and gb to a remainder man. For the plaintiff 
(who was a creditor of the tenant fot life) evidence was 
read; to prove that the fire engine was worth; to be 
ſold, 3501; and that it is cuſtomary to remove them; 
and that in building of ſheds for ſecuring. the engine, 
they leave holes for the ends of timber, to make it 
more commodious for removal, and they are very 
capable of being carried from one place to another, 
And. it. was urged, that the teſtator was dead greatly 
indebted ; and it would be hard; when he has been lay- 
ing out his creditors money in erecting this engine, that 
they ſhould not have the benefit of it, hut that the 
ſtrict rule of law ſhould take place. And it was com- 
pared to the caſe of a cyder mill, which is let in very 
deep. into the ground, and is certainly fixed to the free- 


hold ; and yet lord chief juſtice baron Comyns, at the 


aſſizes at Worceſter, upon an action of trover brought 
by the executor againſt the heir, was of opinion that it 
was perſonal eſtate, and directed the juty to find for 


the executor. On the other hand, for the defendant, 


evidence was produced to ſhew, that the engine cannot 
be removed without tearing up the ſoil, and deſtroying 
the brick work, By the lord chancellor aa : 

1 8 


Wallis Inveutbry. 


This is a demahd, by i crellitor of Mr Lawtoh who ſet 


up the fire-engitie, to have the fund fot payment of 


debts exttnded/as much as poſſible. Tis true, the 


court tannot , conſtrue the fund. for aſſets further than 
the law dllobys ; but they will do it to the utmoſt they 
eim in fayour of creditors, This brings on the queſtion 
of the ſite engine, Whether it ſhall be conſidered. as 
perſonal' eſtate,” and conſequently applied to the increaſe 
of aſſets for payment of debts. - Now'it appears in evi- 
dence, that in its own nature it is a perſonal moveable 
chattel, taken either in part, or in groſs, before it is 
put up. But then it is inſiſted, that fixing it in order 
to make it work, is properly an annexation to the free- 
hald. To be ſure, in the old caſes, they go a great way 
2 che annexation to the freehold ; and ſo long ago as 
nry the ſeventh's time, the courts of law conſtrued 
even 4 copper and furnaces to be part of the freehold. 
Since that time, the general . the courts have gone 
of relaxing this ſtrict conſtruction of law is, that 

it is for the benefit of the publick to encourage tenants 
for life, to do what is advantageous to the eſtate during 
their term. What would have been held to be waſte in 
Henry the ſeventh's time, as removing wainſcot fixed 


only by ſcrews, and marble chimney pieces, is now al- 
lowed to be done. Coppers, and all ſorts of btewing 


veſſels, cannot poſſibly be uſed, without being as much 
fixed as fare etigines 3 and in brewhouſes eſpetially, pipes 
muſt be laid thro' the walls, and ſupported by walls; and 
yet; notwithſtanding this, as they are laid for the con- 
yenience of the trade, landlords will not be allowed to 


retain them. This being the general rule, conſider how 
the raſe ſtands as to the engine which is now in queſtion. 


It is ſaid, there are two maxims which are ſtrong for the re- 
mainder man: Firſt, That you ſhall not deſtroy the prin- 
cipal thing, by taking away the acceſſory to it. And this 
is very true in general, but doth not hold in the pre- 
ſent caſe ; for the walls are not the ptincipal thing, as 
they are only ſheds to prevent ahy injury that might 


 othetwiſe happen to it. Secondly, It has been faid, 


that it muſt be deemed part of the eſtate, becauſe it cannot 
ſfubfift without it. Now collieries formerly might be 
enjoyed before the invention of engines; and therefore 
this is only a queſtion of majas and minus, whether it 
it is more or leſs convenient for the eolliery; There is 
no doubt but the caſe would be very clear as between 
landlord and tenant. It is true, the old rules of law have 
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indeed been relaxed chiefly between landlord and tenant, 
and not ſo frequenty between an anceſtor and heir at law, 


or tenant for life and remainder man. But even in laſt, 
theſe caſes, it admits the conſideration of publick con- they 
veniency for determining the queſtion. I think, even the l: 
between anceſtor and heir, it would be very hard that venie 
ſuch things ſhould go in every inſtance to the heir. One ture, 
reaſon that weighs with me is, its being a mixed caſe be- 14 
tween enjoying the profits of the land, and carrying on a ſpe- tance 

ies of trade; and conſidering it in this light, it comes very 62. 
near the inſtances in brewhouſes of furnaces and copper. A 
That caſe alſo of the cyder mill, between the executor with 
and the heit, is extremely ſtrong ; for tho“ cyder is part the fi 
of the profits of the real eſtate, yet it was held by lord belor 
chief baron Comyns, a very able common lawyer, that to th 
the cyder mill was perſonal eſtate notwithſtanding, and the 11 
that it ſhould go to the executor. It doth not differ it B. 
in my opinion, whether a ſhed over ſuch an engine be the v 
made of brick or wood; for it is only intended to cover the e 
it from the weather and other inconveniencies. This is tings 
not the caſe between an anceſtor and an heir, but an cheſt 
intermediate caſe between a tenant for life and remainder the c 
man. The reaſon of the thing weighs moſt in favour of BY 
the tenant for life ; and is like the caſe of corn growing, this « 
which ſhall go to the executor, and not to the heir or a bo 
remainder man, it being for the benefit of the kingdom ough 
that corn ſhould be ſown. It is very well known, that hand 
little profit can be made of coal mines without this en- keep! 
gine; and tenants: for life would be diſcouraged in erect- evide 
ing them, if they muſt go from their repreſentatives to alſo ; 
a remote remainder man, when the tenant for life might value 
fibly die the next day after the engine is ſet up, there 
heſe reaſons of publick benefit and convenience weigh debt: 
reatly with me, and are a principal ingredient in my pre- If 
ent opinion, Upon the whole I think this fire engine this: 
ought to be conſidered as part of the perfonal eſtate of liver 
Mr Lawton, and go to the executor tor the increaſe of tings 
aſſets. And decreed accordingly. 3 Athyns, 13. liver 
Heir-looms, 13. But if a man be ſeiſed of a houſe, and poſſeſſed of that 
| divers heir-looms, that by cuſtom have gone with the tena. 
houſe from heir to heir; it ſeemeth that theſe, altho' no out e 
part of the freehold, ſhall' go to the heir, and not to the 1. 
executor; and therefore ought not to be put into the in- Mall 
ventory. 1 In. 18 5. | ſold, 
So if an incumbent enter upon -a parſonage houſe, in of U 
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the writings which concern the inheritance are in a cheſt , 


that one box more than another can be ſaid to be appur- 


out of the executor. 
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ſuch like, not put there by the laft incumbent, but which 
have gone from ſucceſſor to ſucceſſor ; the executor of the 
laſt incumbent ſhall not have them, but it ſeemeth that 
they ſhall continue in the nature of heir-looms : but if 
the laſt incumbent fixed them there only for his own con- 
yenience ; it ſeemeth that they ſhall be deemed as furni- 
ture, or houſhold goods, and ſhall go to his executor. i 
14. Writings, and evidences, which touch the inheri- Bor with wris K 
tance, ſhall go to the heir, and not to the executor. Went, tings. 
62. 
And Swinburne fays, that a box enſealed, or the cheſt 
with evidence of the land, tho' the ſame be not affixed to 
the freehold, yet becauſe they contain thoſe things which 
belong to the keir, they alſo belong to the heir, and not 
to the executors : and therefore they are not to be put into 
the inventory of the deceaſed's goods, Stuin. 421. | 
But as to this, Rolle makes a diſtinction, and faith, If 


— 
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the executors ſhall have the cheſt, and the heir the wri- 
tings. But if the cheſt be ſhut, the heir ſhall have the 
cheſt alſo; but if it be not ſhut, the executor ſhall have 
the cheſt. 1 RolPs Abr. g15. 

But the author of the Lis of T:/taments obſerveth, that 
this diſtinction ſeemeth not to be well taken; for if it be 
a box purpoſed for the keeping of the deeds, the heir 
ought to have it whether locked or open: on the other 
hand, if it be a box deſigned for other uſe, as for the 
keeping linen; it cannot be ſaid to be appurtenant to 
evidences, altho'ꝰ ſome be in it, for ſo may other things 
alſo; or perhaps it may be a cheſt or cabinet of great 
value, ſurely this ſhall not $0 to the heir, when perhaps 
there is not perſonal eſtate ſufficient to pay the teſtator's 
debts. Law of Teft. go 

If a further diſtinction ſeemeth neceſſary, it might be 
this : that if the executor will not open the box and de- 
liver the writings, the heir rather than not have the wri- 
tings may take the box alfo ; but if the executor will de- 
liver the writings, and retain the box, it doth not ſeem 
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tenant to writings, ſo as to deveſt the property thereof 


15. By the 21 H. 8. c. 5. /. 5. If the perſon deceaſed Profits of lands 
ſhall deviſe any lands tenements or hereditaments to be 9 * fold. 
ſold, neither the money thereof coming, nor the profits 
of the ſaid lands for any time to be taken, ſhall be ac- 
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counted as any of the goods or chattels of the ſaid per 
ſon ſo deceaſed. GH, | 

Wik'oquazhes- 16; But what ſhall we ſay to thoſe goods, which may 


ſeem to belong to the wife rather than. to the huſband, as 
her apparel, her bed, her jewels, or ornaments for her 
perſon ; whether are they to be 2 into the inven of 
the huſband's goods, yea or nay ? By the civil law, thoſe 
belonging to the wife, which be called bana par a, 
are not to be put into the inventory of her huſband's 
goods, neither are they ſubject unto the payment of the 
huſband's debts : But whether the wife's apparel, with 
her bed, jewels, and ornaments for her perſon be com- 
preh amongſt thoſe goods which the law calleth 
bona paraphernalia, is the matter in 12 And it 
ſeemeth rather that they are not (faith Swinburne) ; her 
convenient apparel, agreeable to her degree, only except- 
ed. Otherwiſe, whatſoever goods belong to the wife, are 
preſently by virtue of the marriage become the huſband's, 
the property thereof being changed and transferred from 
the wife to the huſband. Inſomuch that without her huſ- 
band's licence or conſent, ſhe cannot diſpoſe thereof, nei- 
ther by act in her life time, nor at her death by her laſt 
will, which ſhe might da if they were bona parapherna- 
lia; wherefore thoſe goods being the huſband's and not 
the wife's, and the property thereof being in him and not 
in her, it may be concluded, that in conſtruction of law, 
thoſe gaads 44 25 and namely the wife's jewels, 
chains, and borders are to be put into the inventory of the 
deceaſed hyſband's goods. Stuin. 422. 
Rolle ſays, The wife after the death of her huſband ſhall 


| have convenient apparel for her body, and not the execu- 
tors of her huſband ; and of this convenience the court 
muſt be the judge. But ſhe ſhall not have exceſſive ap- 


parel ; and if ſhe takes more than is convenient, ſhe ſhall 
be taken to be an executor of her own wrong, 1 Rol/'s 
Ar. gi11. Law of Teft. 383, 384- | 

And if the huſband deliver to his wife a piece of cloth 


for to make a garment, and dieth ; altho' that this was 


not made into a garment in the life of the huſband, yet 
the wife ſhall have this, and not the executor of the huſ- 
band ; inaſmuch as it was delivered to her to this intent : 


but againſt the debtee of the huſband, the wife ſhall have 
no more apparel than is convenient, 1 Rolls Abr. 911. 


But in the caſe of Haſtings and Douglas, H. 9 Che. 
A chain of diamonds and pearl, worth g701, uſually 


worn by Sir John Davis's wife, who was daughter of the 


carl 
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earl of Caſtlehayen, being by her huſband's will deyiſcd 
from her; Berkeley and Jones were of opinion, that ſhe 
being the daughter of a nobleman, and Der to uſe 
them frequently as ornaments of her perſon, and they be- 
ing convenient for her degree, ſhe ſhould have them as 
her paraphernalia; and when there are not debts to be 
paid (as it doth not appear that there are any in this caſe), 
ſhe {ball bave them againſt the executors or adminiſtrators 


from. his wife by his will; but inſtantly by his death, the 

eflion of them being in the wife's cuſtody, the pro- 
perty is veſted in her, and the huſband cannot give them 
away ; for it is not reaſonable the huſband ſhould leave 
her naked of thoſe jewels which ſhe uſually did wear, and 
are fit according to her calling to wear, Bur Richardſon 
and Croke were of opinion, that the will was good, and 
that ſhe may not take them contrary to the deviſe ;/but if 
the huſband had not made his will of them, but had left 
them to the diſpoſition of the law, and the queſtion had 
been betwixt the executor or adminiſtrator and the wife, 
where there be not. any debts or legacies to be paid, or 
where there be aſſets to pay all dgbts and legacies beſides 
thoſe jewels ; there peradyenture, the law will allow her 
to take, and to enjoy them as her paraphernalia. Cro. Car. 
343. 1 RelPs Abr. g11. 

And in the caſe of Cary and Eben, A. 26 C. 2. 
The huſband deyiſed the jewels, which were the para- 
phernalia of the wife, and died : They were decreed to 
the wife. 1 Cha. Ca. 240. 

And by Maccleskeld lord chancellor : Bona parapher- 
nalia are not deviſable by the huſband from the wife, any 
more than heir looms from the heir; ſo that the right of 
the wife to her paraphernalia is to be preferred to that of 
2a legatee, 1 P. Will. 7 30. 


. 


tained by the wife againſt debts. And in the caſe of Stubbs 


and Stubbs, H. 31 C. 2. it was held, that where the real 


eſtate is chargeable, together with the perſonal, for the 
payment of debts, and the perſonal eſtate is deficient, the 
bona paraphernalia ſhall be liable before the real eſtate 
ſhall come in. Cha. Ca. Finch. 415. 

But in the caſe of Tipping and Tipping, M. 1721. By 
Macclesfield lord chancellor: Bona ferne nale are 
liable to debts in favour of creditors only, and not in fa- 
your of the heir at law. 1 P. Mill. 730. 

ts; And 


af her huſband, and the huſband cannot diſpoſe of them 


But it is ſaid, that bona paraphernalia ſhall not he re- 
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And if creditors. of the teſtatot by judgment take the 
jewels after his death in execution, hen the heir or ex- 
ecutor or truſtees have other aſſets ſufficient to pay ſuch 
debts ; this is à default in the truſtees,' for which the 


widow ought n ſuffer as to her bona paraphernalia, 
2 P. IWill 80. oO | 


And in Nerthey and Northey, Dec. 6, 1740 ; lord Hard- 
wigle ſaid, that the late caſes have gone fo far in the 
point of paraphe ia, that they have conſidered a wife 
1201 th 2 a creditor, and as having a lien upon 

\ They the jewels. in the preſent caſe were 
9 7 7 „vet (he faid) the value makes no altera- 
tion: and that there are ſeveral caſes where there have 
been * ſtanding out againſt the huſband, and yet the 
wife has been admitted as a creditor to the value of the 
paraphernalia, eyen upon truſt eſtates created for payment 
of debts. 2 Att. 78, 79. 

And in the caſe of Incledon and Northcatt, Mar. 2, 
1740; it was ſaid by lord Hardwicke, that where there 
is a truſt eſtate, charged with payment of debts, which is 
ſufficient for that purpoſe, ſhe may come round upon the 
truſt eſtate to be reimburſed to the value of her parapher- 
nalia, if the perſonal has been exhauſted by her huſ- 
band's creditors. And fo it hath been determined in ſe- 
veral caſes... 3 Ath. 438, © 

And in Snelſon and Corbet, June 16, 1749 3 where the 
queſtion was, whether paraphernalia ſhall be liable to the 


een of ſimple contract creditors and legacies : Lord 


ardwicke ſaid, At law, where the huſband dies indebt- 
ed, the widow cannot have her paraphernalia ; but this 
court doth not determine ſo ſtrictly: for if the perſonal 
eſtate hath been exhauſted in payment of ſpecialty cre- 
ditors, the ſhall ſtand in their place as to ſo much upon 
the real aſſets of the heir at law; for ſhe has a prior 


right, and a ſuperior one to legatees, who take only from 


the bounty of the teſtator. 3 Ath. 369. 

Alſo, i if an huſband pledges the wife's paraphernalia, 
and dies leaving a ſufficient eſtate to redeem the pledge 
and pay all his debts; ſhe ſhall be intitled to have it re- 
deemed out of the huſband's perfonal eſtate. But the 


buſband may alienate the ſame in his life time, 3 4th. 
394, 5+. 

8 Alſo, where a daughter's portion was to be paid out of 
her father's perſonal. eſtate ; the court would not allow 
the widow to retain her paraphernalia. Cha, Ca, Finch. 
146. 


And 
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And where by marriage articles it was agreed, that the 
wife ſhould have no part of the huſband's al eſtate, 
but what he mould give her by his will; it was declared 


by the burt, that this bars her of her paraphernalia, and 


from jewels given to her by her huſband in his life time. 
2 Vern. 83. 4 „ . 
Yet notwithſtanding all that hath been ſaſd, if we ſhall 
reſpect what hath been uſed and obſerved, ſuch hath ever 
been the general and ancient cuſtom or rather courteſy of 
the province of York, as thereby widows have been to- 
lerated, to reſerve to their own uſe, not only their appa- 
rel, and a convenient bed, but a coffer with divers things 
therein _— for their own perſons ; which thin 
have been uſually omitted out of the inventory of theli 
deceaſed huſband's goods, unleſs peradventure the huſband 
was ſo far indebted, as the reſt of his goods would not 
ſaffice to diſcharge the ſame ; in which cafe the wife's 
jewels;' chains, and borders, and ſuch like, being things 
of decency or ornament, and not of neceſſity, have been 
uſually ' prized and put into the inventory amongſt other 
goods of the deceaſed, towards the payment of his debts ; 
and ſo they ought to be. Stuin. 422. | 


17. Goods to which the huſband is intitled in right of Wiſe's goods or 
his wife, and as adminiſtrator to her, are not to be put chat 


in the inventory after her death; but things which are 
in action muſt be put in. Stuin. 422. God. O. L. 153. 
In the caſe of Sir John St Fohn, T. 15 Cha. the lady 
C. was poſſeſſed of divers leaſes, and conveyed them in 
truſt, and afterwards married with A B. The lady re- 
ceived the money upon the leaſes, and with part of the 
money bought jewels,” and other part of the money ſhe 
left, and died. 4 B takes letters of adminiſtration of the 
goods of his wife; and in a ſuit in the eccleſiaſtical court, 
the court would have compelled him to have given an 
account of the jewels, and for the monies, to have put 
them into the inventory. But the opinion of the whole 
court of king's bench was, that he ſhould not put them 
into the inventory; becauſe the property of the jewels 
was abſolutely in him as huſband, and he had them not 
as adminiftrator : but ſuch things as be in action, and 
which he ſhall have as adminiſtrator, he ſhall be ac- 
countable 'for, and they ſhall be put into the inventory, 
And for the money received upon truſt, it was reſolved, 
that the ſame was the money of the truſtees, and the wife 
had no remedy for it but in equity ; and therefore the 
| huſband 
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huſpand ſhall have it as adminiſtrator. And in that caſe app 
it was reſolyed, that if a woman do conyey a leaſe in truſt. Re 
for her uſe, and afterwards marrieth, in ſuch caſe it lieth * 
not in the power of the huſband to diſpoſe of it; and if mA 
the wife die, the huſband ſhall not have jt. Mar. 44. afoi 
_ a. 525. of t 
Valuation. he my e aforeſaid conſtitution of Othobon, the in- the 
| _ I be made in the preſence of fome credible afte 
perſons, who ſhall competently —.— the value F the bite 
deceaſed*s gaods: for it is not ſufficient to make an inven - the 
tory, unleſs the goods therein contained be particularly mir 
valued and appraiſed by ſome honeſt and ſkilful perſons, cau 
to be the juſt value thereof in their judgments and con- be 
ſciences, that is to ſay, at ſuch price as the ſame may be ven 
ſold fox at that time. Swin. 425, 426, and 
gut as to the value of the goods upon the appraiſement, ted, 
it is not binding, nor very much regarded at the common int 
law ; for if it is too high, it ſhall not be prejudicial to 3.3 
the executor or adminiſtrator ; and if it be too low, it und 
Wall be no advantage to him: but the very yalue found ing 
by the jury, when it comes in queſtion whether the ex- call 
ds th fully adminiſtred, or hath aſſets or not, is ral 
that which is binding, Swi, 426. Went. 83, 84. the 
In what eaſes n 19- By the aforeſaid conſtitution of archbiſhop Strat- en 
inventory may fard, the inyentory ſhall be delivered to the ordinary, tuithin att 
— a time ta by appointed by his diſcretion. Not arbitrarily 2 
( (aich Lindwood) but in a reaſonable manner, according 1 
to the exigency of perſons, things, and places. Lind. the 

I * 
And as the time for exhibiting ſuch inventory, is left 12 
to the diſcretion of the ordinary; ſo may he remit the ſeal 
making of an inventory, for a reaſonable cauſe : as where had 
it may be expedient, that the quantity of the goods ſhould adm 
not be divulged. Lind. 176. a tr 
As was done in Boar's caſe, July 18. 1682. Who dy- ken 
ing poſſeſſed of a large perſonal eſtate, made his eldeſt ſon ther 
executor, and among other bequeſts, gave his ſecond ſon com 
2000 l, to be paid at three ſeveral payments. The ſaid F. 
ſecond ſon took out proceſs againſt the elder brother, and the 
cauſed him to be cited before the judge of the prerogative ſea, 
court (where the will was proved) in order to compel the 
him to bring in an inventory, But it appearing to the ving 
judge, that the two firſt payments were made, and the pral 
third offered to be made; he gave ſentence, that there cred 
was no need of an inventory at the inſtance of the plain- writ 
tiff : which was confirmed by the delegates, firſt upon eſtat 


appeal, 


be freed from the burden of proving the truth of the in- 


the oath of the party,) at the requeſt of ſome perſon ha- 
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appeal, and afterwards upon à commiſſion of review. 

20. Altho' appraiſements and inventories ſhall not be How far the 
made according to the eccleſiaſtical law, nor to the ſtatute frid formalities 
aforeſaid ; yet, by the practice of the courts, if the goods — 
of the deceaſed ſhall be appraiſed by any honeſt perſons of 
the neighbourhood, and reduced into an inyentory, and 
afterwards the ſaid inventory ſhall be in due time exhi- 
bite before the judge who proveth the will or granteth 
the adminiſtration, upon the oath of the executor or ad- 
miniſtratur, ſuch inventory ſhall receive credit in all 
cauſes and courts, and he that exhibiteth the ſame ſhall 


8 A 2 — — 4 


yentory, that js, that the deceaſed no more goods ; 
and he retorteth the proof of any goods having been omit- 
ted, upon the legatary or other perſon pretending intereſt 
in the goods of the deceaſed. 1 Ought. 344. 
By which oath of the executor or admigiftratoxs is to be 
underſtood, the oath which he took at the time of grant- 
ing the probate or adminiſtration : Unleſs the party be 
called afterwards to exhibit an inventory upon his corpo- 
ral oath ; for then he ſhall again take a ſpecial oath of 
the truth of the inventory, notwithſtanding the former 
2neral oath that he took at the time of granting the pro- 
ate or letters of adminiſtration. Il. 

21. For ſometimes it is demanded, and by the judge ginnen requi- 
decreed, at the inſtance of the party having intereſt in fite in conteſta- 
the goods of the deceaſed, that an invento ** exhibited tien of ſuit. 
upon the oath of the executor or adminiſtrator, before the 
iſſuing of the probate or letters of adminiſtration under 
ſeal : and then, notwithſtanding the former general oath 
had been taken for the faithful execution of the will or 
adminiſtring the goods of the deceaſed, and for exhibiting 
a true inventory, a ſpecial oath hath been uſed to be ta- 
ken, at the time of exhibiting the inventory, of the truth 
thereof; and that, either perſonally, er by virtue of a 
commiſſion, 1 Ought. 344- 

And ſometimes, before the granting, or at leaſt before 
the iſſuing of the probate or letters of adminiſtration, (in- 
ſtead of an inventory of the goods of the deceaſed upon 


— 


ving intereſt, the judge iſſueth a commiſſion for the ap- 
praiſement and true valuation of the goods rights and 
credits, and inſpection of the obligations, leaſes, and other 
writings and papers whatſoever, concerning the perſonal 


eſtate of the deceaſed, at the houſe of the deceaſed, or 
h elſewhere, 
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elſewhere, whereſoever his goods rights ot credits remain 


or be, on ſuch a day or days, with continuation and pro- 
rogation of the time and * as ſhall be needful. 7g, 
Alſo in theſe caſes, there uſually iſſueth a monition 
againſt the other party in ſpecial, and all others in ge- 
neral, with whom any of the goods rights oc credits of the 
deceaſed remain and be, that they exhibit or ſhew, or 


cauſe to be exhibited or ſhewed, really and with effect, 


to the appraiſers by virtue of the commiſſion aforeſaid ap- 
pointed, at the time and place of the execution thereof, 
the aforeſaid goods rights and credits of the ſaid deceaſed, 


and alſe the bonds, leaſes, and other writings and papers, 


concerning the perſonal eſtate of the deceaſed, remaining 


or being with them or any of them, to the end that they 


may be appraiſed and put in the inventory : on pain of 
law, and of contempt. 1 Ought. 344, 5 
And ſuch commiſſion being duly executed, the inven- 


tory is brought in and exhibited, ſigned by the hands of 


the commiſſioners or appraiſers or two of them at the 


leaſt; without the oath of the party for the truth there- 


of. 1 Ought, 345. 

And in ſuch caſes an inventory alſo is often required 
upon the oath of the executor or adminiſtrator, of ſuch 
goods of the deceaſed as have been already diſpoſed of. 
Id. 
But after the inventory is exhibited, a creditor ſhall 
not be admitted to object thereto in the eccleſiaſtical 
court; for the ſtatute of 21 Hen. 8. which requires the 


executor or adminiſtrator to make an inventory, only in- 


Joins them to deliver it upon oath into the keeping of the 
ordinary, and the ordinary by the ſaid ſtatute is required 
to receive the ſame ſo preſented or tendered to be de- 
livered. As in the caſe of Catchſide and Ovington, T. 6 G. 
3- It was moved for a prohibition to the eccleſiaſtical 
court, on behalf of Mrs Catchſide the adminiſtratrix. 
The caſe was, ſhe had been cited into an inferior eccle- 
ſiaſtical court, at the promotion of Anne Ovington a 
creditor, to exhibit an inventory. She brought one in; 
and the creditor objected to it. There was a decree for 
the creditor. The adminiſtratrix appealed to the ſuperior 
eccleſiaſtical court, which affirmed the decree, The ſug- 


| 3 for a prohibition was, their want of juriſdiction. 


nto which it was anſwered, on ſhewing cauſe, that it 
being after ſentence, it was now too late for a prohi- 
bition, unleſs it ſhall appear that they have determined 
contrary to law,——By lord Mansfield and the court: It 


appcars 


tlls. Inventory. 
appears upon the face of the proceedings, that the ſpiri- 
tual court hath no juriſdiction.— And the rule for a pro- 
hibition-was made abſolute. Bur. Mansf.. 1922. 
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22. By the 13 Ed. 1. ſt. 1. c. 23. Executors ſhall haus Adiion given to 


writ, as the teflator might have had if he had liuad. 
By the common law, executors ſhould not have an ac- 


tion of account, for an account to be made to the teſta- 
tor, becauſe the account reſted in privity; for remedy _ 


whereof this act was made. But by the law of merchants, 

an action of account did lie for executors. 2 Int. 404. 
By the 4 Ed. 3. c. 7. Whereas in times paſt, executers 

have not had actions for a treſpaſs done to their teſtators, as of 


| the goods and chattels of the ſame teſtators carried away in 


their liſe, and ſo ſuch treſpaſſes have hitherto. remained unpu- 
niſhed ; it is enacted, that the executors in ſuch caſes ſhall bave 
an action againſt the treſpaſſers, and recover their damages, 
in like manner as they whoſe executors they be ſhauld have had 
if they were in life. TY OT N TR, | 
By che 25 Ed. 3. ſt. 5. c. 5. Executors of executors. ſhall 
have actions of debts, accounts, and of gaods carried away of 
the firſt teſiators, and executions of flatute merchants and re- 
cognixances made in court of record to the firſt teſlator, in the 


ſame manner as the firſt teftator ſhould have had if he were 


in life; and the ſame executors of executors fhall anſiuer to 
other of as much as they have recovered of the goods of the firſt 
teſtators, as the firſt executors ſhould do if they were in full 


2 


à writ of account, and the ſame action and proceſs in the ſame <xeeators. 


23. By the ſtatute of the 31 Ed. 3. ſt. 1. c. 11. In Adden dees to 


caſe where a man dieth inteſtate ; the perſons deputed by the **=iniftrators. 


ordinary to adminiſter his goods, ſhall have an attion to demand 
and recover as executors, the debts due ta the perſon inteſtate 
in the king's court, fer to adminiſter and diſpend for the ſoul 
of the dead; and ſhall anſwer alſo in the king's court, to other 
to whom the dead perſon tas holden and bound, in the ſame 
manner as execators ſhall anſwer : and they ſhall be accountable 


to the ordinary, as executors be in the caſe - of teſtament, as 


well of the time paſt as of the time to came. 
Before this act, by the common law, adminiſtrators had 


no property in the goods and chattels as executors. had; 


nor could they recover debts as executors could do; but 
by this ſtatute they are enabled in both thoſe reſpects : 
and further, whereas by the common law they were 
charged by the name of executors, now they ſhall be 
charged by the name of adminiſtrators. Gibſ. 478. 1 

wy ' 24. By 


Ades in caſeof 44. By the 32 H. 8. c. 35. For ur by the order 


of the common law, the executors or aaminiftrators of tenant, 
in fee fanple, tenants in fee tail, and tenamtr for term of life, 
rents ſervices, rent tharges, rent ſecks, and fee farms,” have 
no remedy to recover farh arrearages of the faid rents er fer 
farms as were due nnto the teftators in their lives, nur yet the 
- heirs of fath reftator, nor any perſon having the reverſion «of 
bis eftate after his derenſe, may diſtrain or have any lawful at- 
tion to levy any fuch arrearages of rents or fee farms, due unte 
him in his life time as is aforeſaid 5 by reaſon whetef the te- 
nants of the demean of ſuch lands tenements or hereditaments, 
out of which ſuch rents were due and payable, who" of right 
ought to pay their rents and farms at ſuch day and terms as 
they were due, do many times retain ſuch. arrearages in their 
own hands, fo that the extrutors and — of the per- 
ſons to whom ſuch rents or fee farms were dur, cannot have or 
come by the ſaid arrearages of the ſame, towards the payment 
of the debts, and per fur munre of the will of the ſaid teflators ; 
it is enacted, that the executors and adminiſtrators of every ſuch 
perſon to whim any ſuch rent vr fee farm ſhall be due, and 
not paid at the time of his death, ſhall have an a#lion F debt 
for all ſueh arrearages, againſt the tenant thut ought to have 
paid. the ſame, or aguinſt his extcutors or adminiftrators ; or 
may diſtrain for the ſame upon the lands and other heredita- 
"ments chargeable therewith, ſo long as they continue in the ſeiſin 
er pofſeſſun of the ſaid tenant in demeſn, who ought immediate- 
y to have pard the ſaid rent or fee farm ſo being behind. to the 
ſaid teſtator in his-life ; or in the ſeiſin or poſſeſſion of any other 
perſon claiming the ſume oniy from the ſame tenant by pufchaſe, 
gift, or deſcent y' in lite manner and firm as the teftator might 
have dene in his life time, and ſhall for the ſame diſtreſs law- 

Fully make avowry upon their matter aforeſaid. 1. 1. 
Provided that this ſhall not extend to any ſuch manor, lord- 
ſhip, or tominion in Wales, or in the marches of the ſame, 
wy the inhabitants have nſed time out of mind to pay unto 
the lord or owner there at his firſt entry into the ſame, any 
ſum for the redemption and diſcharge of all duties forfritures 
and penalties, whereof the ſaid inhabitants twere chargeable to 
any of — ſaid lord's anceſtors or predetefſors before his ſaid 

fry. I. 2, 12 

And if any man having in the right of his wife any eſtate in 
fee fimple, fer tail, or for term of life, in any rents of fee 
farms, and the ſame ſhall be due and unpaid in the ſaid wife's 
life; the huſband After the death of his wife, his executors and 
adminiſtrators, may have an action of debt for the ſuid arrear- 
ages, againſt the tenant of the demeſn that ought to have _ 
: the 
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the ſame, his executors. vr ain nors; or may for 
te fame as 50 migöt hawt dit if bis wife bad beer 1ving, 
make avtwry upon hir mattts as aferiſards ſ. 2 
And if any perſon ſhall have any rents or fet Farms for term 
2 of any * und the faniz ſhall be ' Hite ard ths 
paid in the life of ſuch other perſon, and he dieth ; then he d 
whom te was due; hit extrutors or  ddniinfttors; may 
have an attibn of debt aguinſt the teriant in dimm, that Hugh? 
to have paid thi ſame when it tus firſt dur; his exttutbys and 
adminiſtratort; or may diſtruin for the ſumd upon ſuch lands 
and tenements out of which the ſaid-rents of fee farms were 1j- 


ſuing and payable ; in like manner and form us he might bave 


dine, if ſuch perſon by whiſe death the aforeſaid eſtate in the 
faid rents anil foe farms tous determined and expirtd had been 
in full life ; and the avoury fir the taking of the fame uiſſriſs 


to be mude tis — ſ. 4. 
And by tlie ſtatute of the 11 G. 2. c. 19. Nertdt 


 whire any toffor ir leur d, having ont an offate fer tft hi 


the lands tenrments or bereditaments demiſed, happens to die be- 
fare or on the day on which any rent is reſerved or made pay= 
able, ſuch rent or any part thereof is not by law recoverable; by 
the executors or adminiſtrutors of ſuch leſſor or landhord ; nor 13 
the perſon in revir ſion intitlu thirMnito, amy other than for the 
uſe and occtipation of ſuch landt tenemunts e hertditameiits, 
from the death of the tenant fir life ; of which advan ge 
been often taken by the under tenants, who thereby avoid puying 
any thing for the ſame ; for rethitdy thereof it is enatteu, thut 
where any tenant for life ſpull happen th die bifore or on the 
day, on which any rent was reſerved or made payable upon any 
demiſe or leaſe of any lands, tenements, or hereditantents, which 
determined on the death of ſach tenant for life, that the extttt= 
tors or admmiſtrators of ſuch tenant for life ſpall und may, in 
an ation upon the caſe, recover of and from ftich under tenart 
or under tenants of ſuch lands tenements or — 
ſuch tenant for life die on the day on whith the ſame tvas tif 
payable, the whole, or if before ſuch day, then a propurtion -4 
ſuch rent, according to the time 72 tenant for life liurd, of the 
laft year, or quarter of a year, or other time in whith the ſaid 
rent was growing due, as aforeſaid ; mating all juft allowances, 
or a proportionable part thereof reſpectively. ſ. 15. 
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25. An executor may ſue another in the ſpiritual court In what courts 
touching his teſtator's goods, in this cale, viz. if a man to be brought. 


deviſe or bequeath corn growing, or goods, untb one 
and a ſtranger will not ſuffer the executor to petform the 
teſtament : for this legacy, he ſhall ſue the ſtranger in 
the ſpiritual court. Swin, 18. 


But 
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In what caſe 
CO=Executors 
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But if a man take from the executor or adminiſtrator the 
goods of the deceaſed ; for this they muſt uſe their action 
of treſpaſs, and not ſue in the ſpiritual court: for they 
cannot ſue for the goods of the deceaſed in-a court ecclc- 
ſiaſtical, but at the common law. Stwin. 18. 10 Med. 
21. 
_ Alſo tenants may be ſued at the common law by exe- 
cutors or adminiſtrators for rent behind, and due to the 
teſtator or inteſtate in his life time, or at the time of his 
death; and they may for the ſame diſtrain the land charged 


with the rent, Stuin. 18. 


26. All the executors do repreſent the perſon of the 
teſtator, and therefore they muſt all join in ſuit againſt 
others, and in ſuit by others they muſt all be made de- 
fendants, or. at leaſt ſo many of them as do adminiſter : 
for tho” the executors themſelves muſt take notice by the 
will how many executors there be, and muſt frame their 
ſuit accordingly ; creditors and ſtrangers need not take 
notice of any more than do adminiſter, and execute the 
office of executors. . ent. g5. 

T. 6 Ja. Smith and Smith, The mother and her ſon 
an infant were made executors, and adminiſtration was 
granted to her during the minority of her ſon ; ſhe mar- 
ried again, and then her huſband and ſhe as executrix 
brought an action of debt againſt the defendant, who 
pleaded in abatement that the infant was not named ; and 
upon a demurrer to that plea, it was held that the plea 
was good: but jf it had been ſet forth ſpecially in the 
declaration, that there was another executor — age, 
tho” not joined in the action, it might have been other- 
wiſe. Yelv. 130. 1 Brownl. 101. BIS: 

27. If one executor refuſe to undertake the executor- 
ſhip, then is the other executor to be admitted alone, and 
may execute the will, or commence any ſuit or be ſued 
alone, as if none other had been named executor. But 
if he alter his mind, and afterwards become willing, then 
(his former refuſal before the ordinary notwithſtanding) 
he may join with the other executor who proved the will; 
and if he releaſe any debt due to the teſtator, the releaſe 
is as ſufficient, as if he had never refuſed, Which is to 
be underſtood, if he releaſed before judgment; but after 
Jucgment, being no party to the ſuit, he cannot acknow- 
edge ſatisfaction, becauſe he was not privy to the judg- 
ment. Swin. 325. 

And where there are ſeveral executors, and one of them 
refuſeth before the ordinary, and the reſt prove the 1 z 

e 
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he who refuſed may a ee when he #] ill, and neck 
fore they Who Yroyed it, ought to * im in every 
tion; but if they all 'refule, and the or dinary grants 2E 
miniſtration to Lothar then! it is too late, for in ſuch 
— they cannot aſterwards prove the will 9 Ca. 38. { 
Henſlow's caſe. 

28, Co- executors being in law but as one perſoti, there- fn what caſe one 
fore the ack of one is the act of them all, and the” poſſeſy, may do what all 
ſion of one is accounted the poſleſhon of all, and he, * 
ment of debts by or to one of them is che Payment 928 
to all of them; and the ſale or gift of the teſtator's 
by one, is the ſale or gift of all; and likewiſe a e 
before judgment of one of them, is 4 releaſe of all. 
Swin, 328. 1 

But it is not ſo with adminiftrators; for they have but 
one authority given them by the biſhop over the goods ; 
which authority being given to many, is to be execut 
by all of them joined together. Lord Bacon's Traci. 162. 

Tr. Att. 460. 

Alſo one executor ſhall not be charged with the wrong 

or devaſtavit of his companion, and ſhall be no farther 
liable than for the aſſets which came to his hands. And 
therefore where an action was brought againſt two exe- 
eutors, and the jury found that the two and another were 
made executors, and that the third waſted the aſſets to 
the amount of 6001 and died, and that only 161 came 
to the hands of the two others; the court held, that they 
ſhould be chargeable for no more than the 16 I; for that 
it was the teſtator's folly to truſt ſuch a perſon, which 
muſt not turn to the prejudice of the other executors, 
2 Bac. Abr. 395. 

29. Regularly, one executor cannot ſue another of his One exceutot 
co-executors, touching any thing relating to his teſtator's t ſue das. | 
will; or that is within the power, intereſt, duty, or of- 
fce of an executor. 2 Bac. Abr. 96. 

But if the reſidue of the — eſtate, after debts and 
legacies, be deviſed to both the executors, one of them 
may ſue the other in the ſpiritual court for a moiety ; for 
this is in the nature of a gift or legacy to him, and he 
may bring treſpaſs againſt the other executor if he takes 
it out of his poſſeſſion, or detinue if he detains it from 
him. 2 Bac. Abr. 396. | 

Or, in ſuch caſe, he may have relief in equity. 

o. It ſeemeth to be now ſettled, that. where a man FP IONS 

eth two executors, and deviſeth to them the reſidue dying. 

Vol. IV. 8 oi 
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of his s after debts and legacies paid; and one of 
them dieth, that the ſurvivor ſhall have the whole. 2 
Lev. 209. 1 Vern. 482. 


So where a man deviſed all the reſt and refidue of his 
good chattels and perſonal eſtate, to two perſons, their 
executors and adminiſtrators, and one of them died ; on 


* - bill brought by his executor againſt the ſurviving de- 


viſee, it was held, that the ſurvivor ſhould take the whole 
to his own uſe, and ſhould not be a truſtee as to the 
moiety for the repreſentative of him who is dead; and 


that they were to be conſidered as jointenants, where ſur- 
vivorſhip takes place, as well in caſes of chattels, as in 


T xecutor or 
»dminiftrator of 
an executor, 


caſes of inheritance. 1 Abr. Ca. Eg. 243. 

31. The executor of an executor (where there is no 
joint executor) is executor to the firſt teſtator, and hath 
right to all the profit, and is liable to all the charge that 
the firſt executor had, or was ſubject unto. But the one 


teſtator's goods ſhall not ſtand charged for the other teſta- 


tor's debts, but each for his own, Sin. 329. 
If two be appointed executors, and 'the one maketh 


his teſtament, wherein henameth his executor, and dieth, 


His co-executor ſurviving ; in this caſe, the executor of 
the executor is not to be joined with the executor ſurvi- 
ving, neither in the execution of the will, nor in ſuits or 
actions. And if the executor of the executor have any 
goods or chattels in his hand, which did belong to the 
firſt teſtator, the executor of the ſame teſtator ſurviving 
may have an action againſ the executor of the executor 
for the ſame: for the power of the executor who died 
firſt was determined by his death, the other then ſurvi- 
ving. Swin. 324, 325. 

winburne ſays, the executor of an executor cannot ſel} 
the land of the firſt teſtator. Swin, 329. 

But in the caſe of Rolls and Maſon, T. 10 Ja. Where 
the deviſe was, that the executor ſhould ſell ; it was held, 
that the executor of the executor might ſell, tho? not in 
being at the time of the deviſe. 2 Brownl. 194. 

So in the caſe of Garfoot and Garfoot, M. 15 C. 2. 
Lands were deviſed to be fold. by the executor. The 
executor died. The youngeſt children, for whoſe benefit 
the . ſale was ordered, preferred a bill againſt the heir, 
The heir demurs; becauſe it was but an authority in the 
executor, which is dead 'with him. But the demurrer 
was overruled. 1 Cha. Ca. 35. 

But the adminiſtrator of an executor is not liable: 
As in the caſe of Tucker and Towell, M. 9 G. 2. There 
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was a libel in the ſpiritual court for a legacy. The de- 
fendant pleaded that it was a legacy given by the will 
of the teſtator, whoſe executor is dead; and he the de- 
fendant is adminiſtrator of the executor, and therefore 
is not liable for the legacies: Which plea the ſpiritual 
court refuſed, and therefore he applies for a prohibition; 
— By lord Hardwicke chief juſtice : No doubt but the 
ſpiritual court hath a general juriſdiction in ſuits for 
legacies ; but the queſtion is, whether they have in this 
ſuit as it is now brought. And I think they have not. 
For if an executor dies inteſtate, there is no privity be- 
tween his adminiſtrator and the teſtator ; and in order to 
continue the privity, there are adminiſtrations de bonis 


non 33 which is the conſtant courſe. Now here 


is a ſuit againſt the adminiſtrator of the executor, who 
is not adminiſtrator de bonis non of the firſt teſtator: So 
that there is no privity. But it is ſaid, that here is 
what amounts to an allegation that this adminiſtrator 
was poſſeſſed of the teſtator's goods, and ſo may be 
charged as executor of his own wrong. That doth not 


appear. But ſuppoſe it had been ſo, that would not be 


a ground to maintain this ſuit, but in that caſe there 
ſhould be an adminiſtrator de bonis non ſet up, and he 
might then call him to an account in a court of equity ; 

for the eccleſiaſtical court has only jurſdiction to compel 

the immediate repreſentative of the teſtator or inteſtate 

to adminiſter, and have power to grant probate, and to 
commit adminiſtration, But when they have done that, 

they are functi officio, and have no further juriſdiction, 

but to call the executor or adminiſtrator to account. 
And a prohibition was granted. Caſes in the time of lord 
Hardwicke, 185. | 

32. If adminiſtration is granted to two, and one dies, Admiaiſtrater 

— the adminiſtration doth not ceaſe ; for it is not like a Wing. 
etter of attorney to two, where by the death of one the 
authority ceaſeth; but is rather an office; and admini- 
ftrators are enabled to bring actions in their own names; 

they come in the place of executors, and therefore the 


office ſurvives. 2 Vern. 514. 


33. When an adminiſtrator hath. judgment and dieth, Executor of an 
his executors (as ſuch) may not ſue execution of the ſaid 29miniſtrator, 
judgment ; for none ſhall have execution of this judg- 
ment, but he who ſhall be ſubject to the payment of the 


debts of the firſt inteſtate. 5 Co. 2 Brudenel's caſe, 

34. By the ftatute of the 17 C. 

Judgment after verdi@ ſhall 4 had, by or in the name of any de bonis non. 
2 : 


2. c. 8. Where any Adminiftrator- 


Extculsr 
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executor or adminiſtrator; in ſuch caſe an adminiſtrator of 
goods not ans guy may ſue forth a ſcire facias, and take exe- 
cution upon ſuch judgment. 
Actions brought 35. By the ſtatute of the 9 Ed. 3. ſt. 1. c. 3. Ina 
— Vn writ of debt brought againſt divers executors, they nor any of 
| them ſhall have but one eſſoin before appearance, that is to ſay, 
at the ſummons or attachment; nor after appearance, they ſhail 
have but one eſſoin, as the teſtator ſhould have had : ſo that all the 
executors do repreſent the perſon of the teſtator as one perſon. 

And tho the ſheriff do anſwer at the ſummons, that ſome of 
them have nothing whereby he may be ſummoned ; yet there 
ſhall be an attachment awarded upon them. And if the foeriff 
anſwer, that he hath nothing whereby he may be attached; t 
great diſtreſs ſhall be awarded, ſo that at the great diftreſs re- 
turned upon them, he or they that do fr appear in the court 
ſhall anſwer to the plaintiff. And altho ſome of them have 
appeared in the court, and make default at the day that 
great diſtreſs is returned upon the other; yet nevertheleſs he or 
they ſhall be put to anſwer, that firſt appeared at the great 
diſtreſs returned. 

d in caſe the judgment paſs for the plaintiff ; he ſhall have 
his judgment and execution againſt them that have pleaded, 
according to the law heretofore uſed, and againſt all other named 
in the writ, of the goods of the teſtator, as well as if they had 
all pleaded. And it is to be underſtood, that if any in ſuch 
caſe will fue according to the law that hath been uſed hereto- 
fore, be may freely do it netwithftanding this flatute. 

36. In all actions brought by executors or adminiſtra- 
Gokt, tors, upon contracts, bonds or other things made to the 
deceaſed, or for goods taken away in his life they ſhall 
pay no coſts by any ſtatute. Law of Ex. 462. 2 Bac. 
Abr. 446. 

That is to ſay ; coſts by the common law are not given 
in any caſe : and executors and adminiſtrators are not 
comprized within the ſeveral ſtatutes which in order to 
prevent vexatious ſuits do require other perſons to pay 
coſts in like caſes ; for executors and adminiſtrators can- 
not ſo well be ſuppoſed to intend vexation, ſeeing that 
they ſue only in the right of another ; and have not per- 
haps ſo perfect knowledge of the matter as their teſtator 
or inteſtate would have had if he had lived. But as they 
are not to pay coſts, ſo on the contrary they are not to 
be allowed cuſts ; becauſe they are ſuppoſed to reimburſe 
themſelves any charges or expences they may have been 
at, in the account of the teſtator's or — eſtate. 
2 Aih, 108. 


te. 
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So alſo an executor defendant ſhall pay coſts; and the 
judgment is, of the goods of the teſtator, if there are 
ſufficient z if not, of the executor's own goods. Alſo, 
when he is defendant, and there is judgment for him, he 
ſhall have his coſts. 1 Bac. Abr. 517. 2 Bac. Abr. 446. 

H. 12. G. 2. Marſh and Yellowly, When an executor 
muſt declare as executor, he ſhall pay no coſts : but if 
the cauſe of action ariſeth in the time of the executor, 
and is therefore a matter within his knowledge, and for 
which he may declare in his own right, and need not to 
declare as executor ; he ſhall be liable to pay coſts, Str. 
682. 1106. 

So where the thing in diſpute is matter, not of fact, 
but of law, and conſequently as much within the know- 
ledge of the executor or adminiſtrator as of the teſtator 
or inteſtate ; it hath been adjudged, that where judgment 
is given againſt the executor or adminiſtrator upon de- 
murrer ; they ſhall pay coſts. as in the caſe of Frazer 
and Moore, . 1720. Bill by an adminiſtrator, The de- 
fendant demurs ; and the demurrer is allowed ; and the 
bill is diſmiſſed with coſts ; and fo ſaid to be the conſtant 
courſe in equity, by the whole court of exchequer: 
Bunb. 63. 

AM. 3G. Ehvell againſt Jaa and others. There were 
three executors one of which gave a warrant of attorney 
to confeſs a judgment againſt himſelf and his co- execu- 
tors ; purſuant to which a judgment was entred againſt 
all the executors of the goods of the teſtator for the debt, 
and againſt the executor who gave the warrant of his 
own goods for the coſts. Upon motion to ſet this aſide, 


it was held to be ill; for executors may plead different 


pleas, and that which is moſt for the teſtator's advantage 
ſhall be received. And the judgment was ſet aſide. 
Str. 20. 

E. 1 G. 2. Crutchfield and Scott. The queſtion was, 
whether in an action by an executor, the defendant ſnould 
be allowed to bring money into court. And on con- 
ſideration, it was held he might, and that the effect of 
it would be, not to make the executor pay, but only 
loſe his ſubſequent coſts. And the ſame was allowed 
in the caſe of Baker and Turberville, M. 3 G. Str. 796. 

T. 7 G. 2. Caſwell and Norman. An executor brought 
error of a judgment after a devaſtavit; and the court held, 
he ought to pay coſts on affirmance. Str. 977. 

H. 4 G. 3. Harris and Jones. On a queſtion, whe- 
ther an executor ſhould be permitted to dijcontinue, with- 
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out payment of coſts, For the plaintiff executor, it was 
urged, that an executor ſhould not pay coſts in any in- 
ſtance excepting one, namely, where he had brought an 
action as executor, which he might have brought in his 
own name : But by the court ; the giving an executor 
leave to diſcontinue, is matter of diſcretion in the court ; 
and they ought nat to give him ſuch leave, in any caſe 


where he hath knowingly brought his action wrong, un- 


leſs he will conſent to pay coſts. Bur. Mansf. 1451. 
Alſo, on a judgment of nan proſequitur, for the executor's 

wilful delay, he ſhall] pay coſts. Bur. Mansf. 1584. 
But he ſhall not pay coſts on a nonſuit, 1. 


VI. Of the payment of debts by executors or 
adminiſtrators. 


1. D the ſtatute of Magna Charta, ch. 18. (which 
B lord Coke ſays is in affirmance of the common 
law) Where one indebted to the king ſhall die, the king ſhall 
be firſt ſatisficd for his debt, and the refidue ſhall remain ta 
the executors to perform the teſtament of the dead And if no- 
thing be owing unto the king, all the chattels ſhall go to the 
uſe of the oo" (/aving to his wife and children their reaſo- 
nable part). 7 
1— which, lord Coke ſays, three things are to be 
obſerved ; 1. That the king by his prerogative ſhall be 
preferred in ſatisfaction of his debt by the executors, be- 
fore any other. 2. That if the executors have ſufficient 
to pay the king's debt, the heir that is to bear the coun- 
tenance, and fit in the ſeat of his anceſtor, or any pur- 
chaſer of his lands, ſhall not be charged. 3. If nothing 
be owing to the king, or any other, all the chattels ſhall 
go to the uſe of the dead, that is, to his executors or 
adminiſtrators, ſaving their reaſonable parts to the wife 
and children as aforeſaid. 
And by a conſtitution of Othobon : Since the uncertainty 
ef death often deprives men of the opportunity of making their 
oft wills, human piety acteth mercifully towards the deceaſed, 
by diſtributing their goods to pious uſes, ſo that they fellow and 
help them, and proputiouſly intercede for them with the heavenly 
judge; T herefare we, by cur approbation confirming the provi- 


ſion heretefore made (as it is ſaid by the prelates of the king- 


dem of England with the approbation of the king and barons, 
concerning the goods of ſuch as die inteflate, ds flrittly forbid 
prelates and all other whatſoever, to take or ſeize the goods of 
quteſtates, contrary to the proviſion aforeſaid, 3 : 2 4 
W his 


or 


- 
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Which proviſion 2 of Athon underſtandeth to be that 
which is made by the ſtatute of the 13 Ed. 1. c. 19. but 
this cannot be right; for this conſtitution was made ſe- 
venteen years before that ſtatute, Gibſ, 478. But the 
proviſion meant, ſeemeth plainly to be the aforeſaid ſta- 
tute in the magna charta, 

And by a conſtitution of archbiſhop Stratford it is or- 
dered thus : Foraſmuch as it happeneth ſometimes, that perſons 
dying inteflate, the lords of the fees do not permit the debts of 
the deceaſed to be paid, out of their moveable goods ; we «1 
decree, that none ſhall henceforth do the ſame, on pain of the 
greater excommunication. Lind. 171. 


2. By the ſtatute of the 31 Ed. 3. ſt. 1. c. 11. The Executors and 
perſons deputed by the ordinary to adminiſter the goods of in- —— 


teſtates, ſhall have an action to demand and recover as execu- 
tors, the debts due to the perſon inteſtate, in the king's court, 
for to adminiſter and diſpend for the foul of the dead; and ſhall 
anſwer alſo in the king's court, to other to whom the ſaid dead 
perſon was holden and bound, in the ſame manner as executors 
ſhall anſiber. And they ball be accountable to the ordinaries, 
as executors be in the caſe of teſtament, as well of the time paſt 
as the time ts come. 

But before this act, action laid by the common law, 
againſt the deputies or committees of the ordinary, by the 
name of executors, but not by the name of adminiſtrators 
until this act. 9 Co. 39. 

By the ſtatute of the 30 C. 2. c. 7. The executors and 
adminiftrators of any perſon, who as executor in his own wrong, 
or adminiſtrator, ſhall waſte or convert any goods chattels eſtate 
or aſſets of any perſon deceaſed to his own uſe, ſhall be liable 
and chargeable in the ſame manner, as their teſtator or inteſtate 
would have been if he had been living. 

And by the ſtatute of the 4 & 5 W. c. 24. Foraſmuch 
as it hath been a doubt whether jar > atute of the 30 C. 2. 
did extend to the executors and adminiſtrators of any executor 
or adminiſtrator of right, who for want of privity in law 
were not before anſwerable nor could be ſued for the debts due 


from the firſt teflator or inteſtate, notwithſlanding that ſuch 
executors or adminiſtrators had waſted the, goods and eflate of 


the firſt teflator or inteſtate, or converted the ſame to their 
own uſe ; it is hereby declared, that all and every the executars 
er adminiſtrators of ſuch executor or adminiſtrator of right, 
who ſhall waſte or convert to their own uſe goods chattels or 


eftate of their teſlator or inteſtate, ſhall be liable and charge 
able in the ſame manner as their te/taier or inteſtate ſhould ar. 


S 4 De 


might have been. 1, 12. 
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Dr Swinburne ſays, If a teſtator by his teſtament doth 
charge his executor to pay his debts; the creditors, in 
reſpect of ſuch charge, may ſue for them in the eccleſiaſtical 
court, Swin. 19. | ; 

But this (as it ſeemeth) muſt be underſtood, where 
there are ſpecial words in the will ſo directing it; as if 
che teſtator leave to his creditor ſuch a ſum in lieu and 
ſatisfaction of his debt, or the like: Otherwiſe, the ſuit 
muſt be, (as for other debts) in the temporal courts, 

3. By the ſtatute of the 3 W. c. 14. I beraas it is not 
reaſonable or juſt, that by the practice or contrivance of 

| debtors, their crediters ſhould be defrauded of their juſt debts ; 
and nevertheleſs it hath often ſo happened, that where ſeveral 
perſons having by bonds or other ſpecialties bound themſelves 
and their heirs, and have afterwards died ſeiſed in fee ſimple 
of and in manors meſſuages lands tenements and hereditaments, 
or had power to diſpoſe of or charge the ſame by their wills or 
teftaments, have (to the defrauding of ſuch their creditors ) 
by their laſt wills or teſtaments deviſed the ſame, or diſpoſed 
thereof in ſuch manner, as ſuch creditors have loft their ſaid 
debts : for remedy of which, and for the maintenance e juſt 
and upright dealing, it is enacted, that all wills and teflaments 
limitations diſpoſitions or appointments, of or concerning any 
manors meſſuages lands tenements or hereditaments or of any 
rent profit term or charge out of the ſame, whereof any perſon 
at the time of bis deceaſe ſhall be ſeiſed in fee ſimple in poſſe/- 
fon reverſion or remainder, or hath power to diſpoſe of the 
fame by his laſt will and teſtament, fhall be deemed and taken 
(only as againſt ſuch creditors as aforeſaid their heirs ſucceſ- 
fors executors adminiſtrators and aſſugns) to be fraudulent, and 
clearly abſolutely and utterly void fruſtrate and of none effect; 


any pretence, colour, feigned or preſumed conſideration, or any 


matter or thing to the contrary notwithflanding. ſ. a. 
And in the caſes before mentioned, all ſuch creditors may 
bave and maintain actions of debt their bonds and ſpe- 
cialties, againft the heir at law of the obligor and ſuch deviſce 
Jointly ; and ſuch deviſce ſhall be liable and chargeable for a 


* falſe plea by him pleaded, in the ſame manner as any heir ſhould 


have been for any falſe plea by him pleaded, or for not confe/fin 
the lands 2 9 him 4 tend. ; 4 fre 
Provided, that where there ſhall be any limitation or ap- 
pointment, deviſe or diſpoſition, of or concerning any manor 
meſſuages lands tenements or hereditaments, for the raiſing or 
payment of any real and juſt debts, or any portions or ſums if 

money for any child or children of any perſen other t 
beir at law, according to any marriage contract or agreement 
in 


= » © * 2 a> 


Mills. Payment of debts. 


in writing bona fide made before ſuch marriage, the ſame ſhall 
be in full force ; and the ſame manors meſſuages lands tenements 
and hereditaments ſhall be holden and enjoyed by every ſuch 
perſon, his heirs executors adminiſtrators and aſſigns, for whom 
the ſaid limitation appointment deviſe or diſpoſition was made, 
and by his truſtee or truſtees their heirs executors adminiſtra- 
tars and aſſigns, for ſuch eflate or intereſt as ſhall be ſo limited 
or appointed, deviſed or diſpoſed ; until ſuch debt or portions 
Hall be raiſed and paid. 1. 4. 

And whereas ſeveral perſons being heirs at law, to avoid the 
payment of ſuch juſt debts, as in regard of the lands deſcending to 
them they by law been liable to pay, have ſold aliened or 


made over the ſame before any proceſs was or could be iſſued 


out againſt, them; it is enacted, that in all caſes where any 
heir at law ſhall be liable to pay the debt of his anceſtor, in 
regard of any lands tenements or hereditaments deſcending to 
him, and ſball ſell aliene or make over the ſame, before any 
action brought or proceſs ſued out againſt him; ſuch heir at 
law fhall be anſwerable for ſuch debt, in an action of debt, 
to the value of the ſaid fo by him ſold aliened or made 
over ; in which caſe all creditors ſhall be preferred as in ac- 
tions againſt executors and adminiſtrators, and ſuch execution 

Il be taken out upon any judgment ſo obtained againſt ſuch 
heir, to the value of the ſaid land, as if the ſame were his 
own proper debt; ſaving that the lands tenements and heredita- 
ments bona fide aliened before the action brought, ſball not be 
liable to ſuch execution. ſ. 5. 

Provided, that where any action of debt upon any ſpecialty 
is brought again/t any heir, he may plead riens per deſcent at 
the time of the original writ brought, or the bill filed againſt 
bim; and the plaintiff in ſuch action may reply that he had 
lands tenements or hereditaments from his anceſtor before the 
original writ brought, or bill filed ; and if upon iſſue joined 
thereupon it be found for the plaintiff, the jury ſhall inquire 
of the value of the tenements or hereditaments ſo deſcended, 
and thereupon judgment ſhall be given, and execution ſhall be 
awarded as aforeſaid ; but if judgment be given againſt ſuch 
heir by confeſſion of the action, without confeſſing the aſſets de- 
ſeended, or upon demurrer, or nihil dicit, it ſhall be for the 
debt and damages, without any writ to inquire of the lands 
tenements or hereditaments ſo deſcended. ſ. 6. 

Provided, that every deviſee made liable by this act, ſhall be 
liable and chargeable in the ſame manner as the heir at law by 
force of this att, notwithſtanding the lands tenements and be- 
reditaments to him deviſed ſhall be aliened before the action 
brought, 1, 7, 25 Ih 

| M, 12 G. 
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M. 12 6. Buclley and Nightingale. An heir that 
hath lands by hereditary deſcent, ſhall not be liable for 
the debt of his anceſtor further than to the value of the 
lands deſcended: and as ſoon as he hath paid his an- 
ceſtor's debts to the value of the land, he ſhall hold the 
land diſcharged; otherwiſe he might be chargeable ad in- 
finitum. Str. 665. 


_” 


And if an heir is ſued upon a bond debt of his anceſtor, 


in which he is bound, and he pays the money ; the ex- 
ecutor ſhall reimburſe him as far as there are perſonal 
aſſets of the teſtator's come to his hands, if it is not other- 
wiſe ordered by the will. 1 Cha. Ca. 74. 2 P. Will. 


175. 

1 2 if a man mortgages land, and covenants to pay the 
money, and dies; the perſonal eſtate of the mortgagor 
ſhall, in favour of the heir, be applied to exonerate the 
mortgage, 2 Salk. 449. 

Yea, tho' there be no covenant in the deed for the 
payment of the mortgage money, yet the perſonal eſtate 
ſhall be liable in the hands of the executor. 2 Salk. 449 
1 Fern. 436. | | | 

If a man dies indebted by bond, and ſeiſed in fee of 
divers lands, part of which he deviſes to one, and other 
part he permits to deſcend to his heir (not mentionin 
them in his will); the lands permitted to deſcend ſhal 
be firſt applied to pay the bond debts. And the reaſon is, 
becauſe the applying the deviſed lands to pay the bond 
debts, would diſappoint the will ; which equity will not 
permit, if it can be avoided : Whereas it no way diſap- 
points the will to ſay, that the lands not mentioned ſhould 
be in the firſt place liable to pay the debts. But it ſeems 

it would be otherwiſe, if the teſtator had deviſed the lands 
to his heir at law; for tho' ſuch deviſe were void (as to 
the purpoſe of making the heir take otherwiſe than by 
deſcent), yet it ſhews the teſtator's intent, that the heir 
ſhould have the land; and therefore it ſeemeth that the 
lands deviſed to one, and the other lands deviſed to the 
heir at law, ſhould in ſuch caſe contribute in proportion 
to pay the bond debts. Alſo, for the abovementioned 


reaſon, it ſeemeth that the lands permitted to deſcend to 


the heir at law, and not mentioned in the will, ſhall be 
applied to pay the bond debts, before a ſpecific legacy; leſt 
otherwiſe the teſtator's intention ſhould be diſappointed. 

3 P. Will. 367. | 
So where lands, upon which there was a mortgage, 
were deviſed to one, and other lands deſcended to — 
i CI 
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heir at law; it was decreed by the lord chancellor Hard- 
wicke upon great deliberation, that where the perſonal 
eſtate is inſufficient to diſcharge the incumbrance, the 
ultimate fund is the land deſcended to the heir at law: 
and altho?* the creditor may come upon which fund he 
pleaſes, yet if he proceeds againſt the lands mortgaged, 
the deviſee may have his remedy over againſt the heir at 
law ; otherwiſe the mortgage mighz exhauſt the whole 
lands deviſed, and there would be no benefit in the will 
to the deviſee. 2 At. 424—439. 

How far a charge upon lands for payment of debts, 
ſhall enure and be in force againſt purchaſers of thoſe 
lands from the deviſee for a valuable conſideration, hath 
been made a queſtion. As in the caſe of Elliot and Mer- 
riman, E. 1740. Thomas Smith became indebted to ſe- 
veral perſons by bond, and likewiſe by ſimple contract. 
In three of theſe bonds, Goodwin was bound with him as 
ſurety ; and afterwards Goodwin gave his own bond alone 
to or.e of the creditors, to whom Smith was bound in a 
ſingle bond, Smith being thus indebted made his will, 
and in the beginning of it ſays, My will is, that all my 
debts be paid; and I do charge all my lands with the 
payment thereof,” After which, by another clauſe in 
the ſaid will, he gave “ all his real and perſonal eſtate to 
„ Goodwin, to hold to him, his heirs, executors, admi-- 
„ niſtrators, and afligns, chargeable nevertheleſs with the 
« payment of all his debts and legacies.” Of this will he 
made Goodwin executor, The teſtator died in 1724. 
Goodwin proved the will; and in that ſame year ſold a 
freehold eftate of the teſtator's to Hunt ; in the year fol- 
lowing ſold a leaſehold of the teſtator's to White ; and in 
1727 ſold another eſtate of the teſtator's, conſiſting of 
both freehold and leaſehold, to Merryman. In the ſeve- 
ral deeds; by which theſe eſtates were conveyed from 
Goodwin to the purchaſers, the will of Smith was recited j| 
and to one of thoſe deeds Elliot, a creditor of Smith, was 
a ſubſcribing witneſs. Theſe lands were ſold in the 
neighbourhood by publick auction. At the time of theſe 
ſales, the creditors all of them either lived in the town 
where Goodwin lived, or within three or four miles of it. 
During all this time, and till the year 1730, the credi- 
tors went on regularly, receiving their intereſt, which was 
at 51 per cent, of Goodwin, Goodwin was a ſolvent man 
till 1732, and then he became a bankrupt. In 1734, the 
creditors of Smith brought their bill, againſt the purcha- 
ſers of theſe lands, againſt Goodwin, and againſt the aſ- 
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ſignees under his commiſſion of bankruptcy, in order to 
have a ſatisfaction of their debts out of thoſe lands which 
were ſold by Goodwin, —By the maſter of the rolls: It is 
almoſt impoſſible to make a determination in the preſent 
caſe, but that it muſt fall out unfortunately on the one 
party or the other. The diſpute ariſing between credi- 
tors on the one ſide, and purchaſers on the other, both 
theſe ſorts of perſons are intitled to the favour of this 
court; and in the preſent caſe, a misfortune muſt fall 
upon one of them. On whom it is to fall, is the queſ- 
tion. And this is a queſtion, that muſt ſo frequently 
have happened, that it is extraordinary to find no deter- 
mination directly in point. The caſe is this: Smith be- 
ing poſleſſed of a real and perſonal eſtate, was indebted 
to ſeveral perſons by bond ; in three of which bonds, 
Goodwin was bound with him as ſurety ; and he had con- 
trated likewiſe ſome other debts ; and being thus in- 
debted he makes his will, and charges his real and perſo- 
nal eſtate with the payment of his debts and legacies, and 
makes his deviſee executor, It is true indeed, the words 
in the will do not amount to a deviſe of the lands to be 
ſold for payment of the debts ; and they only import a 
charge upon them for that purpoſe. However, this is 
ſuch a deviſe, as is within the meaning of the proviſo of 
the ſtatute of fraudulent deviſes, and does interrupt the 
deſcent to the heir at law. The teſtator died in 1724. 
Goodwin paid intereſt for the debts regularly till 17 30. 
After the teſtator's death, three ſales of this eſtate were 
made by Goodwin ; one, of an eſtate which was intirely 
freehold ; another, of an eſtate intirely leaſehold ; and a 
third, conſiſting of freehold and leaſehold both. The 
bill in general is brought by the creditors of Smith againſt 
the purchaſers, in 5 to have a payment of their debts 
out of the lands of Smith, which were fold to them by 
Goodwin.—With regard to the leaſehold eſtate, the caſe is 
ſo extremely plain that the ſale of that muſt ſtand, and 
that the creditors cannot have a ſatisfaction out of it, that 
it can admit of no manner of doubt. The executors are 
the proper perſons, that by law have a power to diſpoſe 
of a teſtator's perſonal eſtate. It is indeed true, that per- 
ſonal eſtate may be clothed with ſuch a particular truſt, 


that it is poſſible the court in ſome caſes may require a 


purchaſer of it to ſee the money rightly applied. But 
unleſs there is ſome ſuch particular truſt, or a fraud in 
the caſe, it is impoflible to ſay but the ſale of the perſonal 
eſtate, when made by an executor, muſt ſtand ; and _ 
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after the ſale is made, the creditors cannot break in upon 


it, I will now conſider the other ſales that have been 
made, and will examine them, firſt, upon the general 
rules of the court; and in the next place, upon the par- 
ticular circumſtances which this caſe is attended with. 
With regard to the firſt of theſe matters, the general rule 
is, that if a truſt directs that land ſhould be fold for the 
payment of debts generally, the purchaſer is not bound to 
ſee that the money be rightly applied. On the other 
hand, if the truſt directs, that lands ſhould be ſold for 
the payment of certain debts, mentioning in particular to 
whom thoſe debts were owing ; the purchaſer is bound to 
ſee that the money be applied for the payment of thoſe 
debts. The preſent caſe indeed does not fall within either 
of theſe rules ; becauſe here lands are not given to be fold 
for payment of debts, but are only charged with ſuch 
payment. However, the queſtion is, whether that cir- 
cumſtance makes any difference : and I think it doth not. 
And if ſuch a diſtinction were to be made, the conſe- 
quence would be, that whenever lands are charged with 
the payment of debts generally, they could never be diſ- 
charged of that truſt without a ſuit in this court; which 


would be r inconvenient. No inſtances have 


been produced to ſhew, that in any other reſpect the 
charging lands with payment of debts differs from the di- 
recting them to be ſold for ſuch a purpoſe; and therefore 
there is no reaſon that there ſhould be a difference eſta- 
bliſhed in this reſpect. The only objection that ſeemed 
to be of weight with regard to this matter is, that where 
lands are appointed to be ſold for the payment of debts 
generally, the truſt may be ſaid to be performed as ſoon 
as thoſe lands are fold ; but where they are only ch 

with the payment of debts, it may be ſaid, that the truſt 
is not performed till thoſe debts are diſcharged. - And fo 
far indeed is true, that where lands are charged with the 
payment of annuities, thoſe! lands will be charged in the 
hands of the purchaſer ; becauſe it was the very purpoſe 


of making the lands a fund for that payment, that it 


ſhould be a conſtant and ſubſiſting fund: But where lands 
are not burdened with ſuch a ſubſiſting charge, the pur- 
chaſer ought not to be bound to look to the application 
of the money. And that ſeems to be the true diſtinction. 
Having thus conſidered the caſe under the general rule, 
I will now conſider it under the particular circumſtances 
that attend it. And the particular circumſtances are ſuch, 
as are far from ſtrengthening the plaintiffs caſe, _—_ 
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ther the contrary, One of thoſe circumſtances is, th: 
*ength of time the. plaintiffs have lain by, without at all 
inſiſting on any charge upon theſe eſtates, Goodwin was 


a ſolvent man till his bankruptcy in 1732. Here have 


been three purchaſes of theſe eſtates, made at different 
times; one, in 1724 ; another, in 1725; and the third, 
in 1727. The firſt of them was made by Hunt, the ſe- 
cond by I hite, and the third by Merryman. During all 
theſe tranſactions, the plaintiffs do not mention one word 
of their charge upon this eſtate ; but, on the contrary, 
regularly received their intereſt of Goodwin, till the year 
1730. *Tis true indeed, that there is no expreſs proof, 
that the plaintiffs knew of theſe purchaſes, but there is 
reaſon to imagine that they did. The purchaſes. were 
made in the neighbourhood by publick auction. Some of 
the creditors lived in the ſame town that Goodwin did; 
and all of them lived within three or four miles of him, 
And Elliot, one of the creditors, was a ſubſcribing wit- 
neſs to one of the purchaſe deeds. The want of notice 
too, an the part of the purchaſers, is a conſiderable cir- 
cumſtance in their favour. It is indeed true, that they 
had notice that there were debts chargeable upon this 


eſtate ; but it does not appear they knew to whom thoſe 


debts were owing. Another circumſtance is, that Go1d- 
win was a co-obligor in three of theſe bonds, and to an- 
other of the obligees he afterwards gave his bond alone, 
which may well be conſidered as a ſatisfaction for that 
bond. By this it appears, that the creditors greatly re- 
lied upon Goodwin for their paymaſter ; and there is not 


much reaſon therefore, that they ſhould now be allowed 


to reſort to the teſtator's eſtate, Upon the whole, I am 
of opinion, that the plaintiffs bill muſt be diſmiſſed, and 
even with coſts, as againſt J/hite ; there being no manner 


of pretence for the plaintiffs to come upon that eſtate, it 


Lands deviſed to - 


divers to be ſold 
for payment of 
debts, one of 
them may ſell. 


who by law is the proper perſon intruſted to diſpoſe of the 
teſtator's perſonal eſtate. However, with regard to the 
reſt of the defendants, I will only diſmiſs the bill gene- 
rally, without coſts. —And ſo it was decreed. Barnard. 
Cha. Ca. 78. 

4. By the ſtatute of the 21 H. 8. c. 4. Whereas drvers 
perſons, having ht perſons ſeiſed to their uſes of and in lands 
and other hereditamints to and for the declaration of their wills, 
have by their laſt wills and teflaments willed and declared ſuch 


being all-leaſehold, and fold to White by dipole of th 


their lands tenements or other hereditaments to be ſold by their 


executors, as well for the payment of their debts,. perform * 
| - 0 


- 


compliſi the truſt and confi 
ſaid teftator, have accepted and taken upon them the charge of 
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of their legacies, neceſſary and convenient finding of their wives, 
virtucus bringing up and advancement of their children to mar- 
riage, and alſo for other charitable deeds to be done by their ex- 


. ecutors for the health of their ſouls ; and notwithſtanding ſuch 


truſt and confidence ſo by them put in their ſaid executors, it 
hath oftentimes been ſeen, where ſuch laſt wills and teflaments 
of ſuch lands and other hereditaments have been declared, and 
in the ſame divers executors named and made, that after the de- 


. ceaſe of ſuch teſtators, ſome o the ſaid executors willing to ac- 
ence that they were put in by the 


the ſaid teſtament, and have been ready to fulfil and perform all 
things contained in the ſume ; and the reſidue of the ſame exe- 
cutors, uncharitably, contrary to the truſt that they were put 
in, have refuſed to intermedale in any wiſe with the execution 
. of the ſaid will and 2323 or with the ſale of ſuch lands ſo 
willed to be ſold by the teſtator : And 2 as a bargain 
and ſale of ſuch lands tenements or other hereditaments ſo wil- 
led by any perſon to be fold by his executors after his deceaſe, ac- 
cording to the opinion of divers perſons can in no wiſe be good or 
effeetual in the law, unleſs the ſame bargain and ſale be made by 
the whole number of the executors named for the ſame ; by rea- 
ſon whereof, as well the debts of ſuch teſlators have reſted un- 
paid, to the great danger and peril of the ſouls of ſuch teſta- 
tors, and to the great hindrance and many times to the utter un- 
doing of their creditors ; as alſo the legacies and bequeſts made 
by the teſtator to his wife and children, and for other charitable 
deeds to be done for the wealth of the foul of the ſame teſtator 
that made the ſame teſtament have been alſo unper formed, as 
well to the extreme miſery of the wife and children of the ſaid 
2 as alſo to the let of performance of other charitable 
eds for the wealth of the ſoul of the ſaid teſtator, to the diſ- 
pleaſure of almighty God: For remedy whereof, it is enacted, 
that where part of the executors named in any ſuch teſtament of 
any ſuch perſon ſo making or declaring any ſuch will of any 
5 tenements or other hereditaments to be ſold by his executors, 
after the death of any ſuch teſtator, do refuſe to take upon him 
or them the adminiſtration and charge of the ſame teſtament and 
laſt will wherein they be ſo named to be executors, and the reſi- 
due of the ſame executors do accept and take upon them the care 
and charge of the ſame teſtament and laſt will; that then all 
bargains and ſales of ſuch lands tenements or other hereditaments 
ſo willed to be ſold by the executors of any ſuch teflator by ſuch 
of the executors as ſhall accept and take upon him or them ſuch 
care on charge of adminiſtration of the ſame teſtament, ſhall be 
as good and effetiual in the law, as if all the reſidue of the 


ſame 
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ſame executors named in the ſaid teflament, ſo refuſing the ad- 
miniſtration of the ſame teſtament, had joined with him or them 
in the making of ſuch bargain and ſale. | 


In what caſethe 5. A man deviſed his lands to be ſold after his death, by 
heir may enter his executor, One tenders to him a certain ſum of mo- 


afterwards held the land in his own hand two years, to 
the intent to fell the fame dearer to ſome other, and took 
the profits all this while to his own uſe. Here the execu- 
tor is to make the ſale as ſoon as he can; and if he do 
not, the heir of the deyiſor may enter: for he took the 
profits here to his own uſe, not as aſſets, But if a man 
deviſe, that his executor ſhall ſell his land, there he may 
ſell at any time, for that he hath but a bare power and no 
profit. Litt. ſet. 383. 

A perſon ſeiſed in Le, deviſeth the land to his execu- 
tors to pay his debts, and dies : if his executors pay not 
every debt which the teſtator owed upon demand, the 
heir of the teſtator may enter for the condition broken ; 
becauſe in law it is a deviſe upon condition. 1 RolPs Abr. 


439- 
But the chancery may relieve, upon the payment of 
ſuch debt afterwards. 


Fraudulent alie- 6. By aconſtitution of archbiſhop Stratford, all who ſhall 


nations to de- 


give away or alienate their goods upon their death beds, to de- 
feat their creditors, to their wives and children ; and all. who 
ſhall counſel the ſame, or aſſiſt therein, or receive the ſaid 
goods; ſhall incur the penalty f the greater excommunication : 
and the giver ſhall not have chriſtian burial. And no other 


proof ſhall be required, that the gift or alienation was mali- 


cious or fraudulent, but that enough doth not remain for the 
purpoſe aboveſaid. Lind. 161. , | 

nd by the ſtatute of 13 El. c. 5. For the avoiding of 
fraudulent deeds or other conveyances of lands or goods to de- 
fraud creditors and others, it is enacted, that every ſuch deed 
or conveyance ſhall (as againſt ſuch creditors) be void and of 
none effett, 

In the caſe of Taylor and Jones, June 13, 1743; a huſ- 
band. who had 17331 ftock deviſed to him after mar- 
riage, veſts it in truſtees, for the benefit of himſelf for 
life, of his wiſe for life, and afterwards for the benefit of 
his children. By Forteſcue, maſter of the rolls: It is a 
fraudulent ſettlement as to creditors ; but with reſpect to 
the wife and children, it is good as againſt the father, and 
even againſt a voluntary conveyance z. but is void as to 
creditors. 2 Aft. 600, 
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7. By the ſtatute of the 43 El. c. 8. Foraſmuch as it Fraudulent ad- 
i; often put in ure to the defrauding of creditors, that ſuch per- — to 
ſons as are to have the adminiſtration of the goods other gy. © on tient 
ing inteſlate committed unto them, if they require it, will net 
actept the ſame but ſuffer or procure the adminiſtratien to be 

ranted to ſome flranger of mean eflate, and not of kin to the 
mteftate ; from whom themſelves, or others by their means, do 

take deeds of gift, and authorities by letters of attorney, whereby 

they obtain the late of the inteſtate into their hands, and yet 
fland not ſuljett to any debts owing by the inteſtate ; it is en- 

attetl, that tvery perſon who ſhail obtain any goods or debts cf 

any perſon dying inteflate, upon any fraud as is aforeſaid or 
thithout ſuch conſideration as ſhall amount to the value of the 
ſame goods or debts, or near thereabouts (except it be in ſatiſ- 
faction of ſome juſt and principal debt of the value of the ſame 
goody or debts to him owing by the inteſtate at the time of his de- 
ceaſe), Pall be charged, fo far as thaſe goods ard drbts will 
ſatisfy, as executor of his own wrong. © £ 

8. Aﬀets are of two ſorts ; the one aſſets by deſcent, the ant. 

other aſſets in hand. Aſſets by deſcent is, where a man is 
bound in an obligation, and dies ſeiſed of lands in fee 
ſimple, which deſcend. to his heir, then his land ſhall be 
called afſets (afſez, ſatis) that is, enough or ſufficient to 

pay the ſame debt; and by that means the heir ſhal] be 
charged, as far as the land fo to him deſcended will 
ſtretch, Aſſets in hand is, when a man in like manner 
indebted makes executors, and leaves them ſufficient to 
pay, 'or ſome commodity or profit is come unto them in 
right of their teſtator; this is called aſſets in their hands. 
Terms of the Law. | | 

There is alſo another diviſion of aſſets, into legal and 
equitable aſſets : Legal aſſets are ſuch as are liable to debts 
and legacies by the courſe of law; equitable aſſets are ſuch 
as are only liable by the help of a court of equity, 

So alſo there are real and perſonal aſſets: Real aſſets are 

ſuch, as concern the land ; perſonal are ſuch as concern the 
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If a man deviſeth land to be fol]; neither the money 
thereof coming, nor the profits of the land for any tine 
to be taken, ſhall be accounted as any of the goods and 
chattels of ſuch perſon deceaſed. 21 H. 8. c. 5. /. 5. 

But if a man deviſeth land to be fold by one for pay- 
ment of his debts and legacies, and maketh the ſame per- 
ſon his executor, and dies; the money made by ſuch per- 
ſon upon the ſale of the land, ſhall be aſſets in his hands. 
1 Koll's Abr. 920. 

Vor. IV. T But 


274 


Mills. Payment of debts. 


But otherwiſe it is, where the land is deviſed to be fold 
by the executor and others ; for there the money ſhall not be 
aſſets : for they are not truſted with it as executors, 1 
RalPs Abr. 920. That is, it ſhall not be aſſets at law, 
but it ſhall be aſſets in equity. 1 Abr. Caf. Eg. 141, 
So land articled by the teſtator in his life time to be 
ſold, is as money. 1 Salk. 154. ; | 
If there is a mortgage for years (tho' never ſo many), 


this is aſſets at law; becauſe the whole intereſt is not 


gone from the mortgagor, the reverſion in. fee being 
left in him: But if it is a mortgage in fee, it is only aſſets 
in equity, becauſe the legal eſtate is gone out of the obli- 
gor. Plunket and Penſon, Apr. 3, 1742. 

If there is a mortgage in fee, and two deſcents caſt, 
and there is more due on it than the value of the land, 


and tho' the mortgagor ſays he will not redeem; yet it 


ſhall go to the executor, and not to the heir, the equity of 
redemption not AC forecloſed or releaſed. Tabor and 
Grauer. M. 1699. 2 Vern, 367. 

Hut if a mortgagee in fee enters for a forfeiture, and 
after ſome years enjoyment abſolutely ſells the land to 


* S. and his heirs; this eſtate ſhall not be looked upon 


as a mortgage in the hands of 7 &, but ſhall go to his 
heir, and not to his executor. Cotton and Jes. M. 1684. 
1 Fern. 271. . | | 

A man having ſeveral mortgages, one in fee, on which 
he entred for ny deviſed thoſe lands which were 
mortgaged in fee to his two daughters and their heirs, 
and the mortgages to them their executors and admini- 
ſtrators. One of the daughters dicd.: her ſhare of the 
lands which were mortgaged in fee, ſhall go to her 
heir, and not to her executors ; for it was the teſtator's 
intent that thoſe lands ſhould paſs as a real eſtate, tho' 
between him and a mortgagor they were but a mortgage. 
Neys and Mordaunt. H. 1706. 2 Vern, 581. | 

If the heir of the. mortgagee forecloſes the mortgagor, 
yet the land ſhall go to the executor, unleſs the heir thinks 
fit to pay. him the mortgage money ; and then he may 
have the benefit of the mortgage. 2 Vern. 67. | 


If the lands are deviſed to one for life, remainder to 


another in fee, and the lands are charged with the pay- 
ment of a ſum of money, either by a former deviſe, rent 
charge, or mortgage ; the tenant for life ſhall contribute 
and pay a proportionable part of ſuch ſum, Hayes and 
Hayes. H. 25 C. 2. 1 Ch. Ca. 223. | 
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And in the caſe of Corniſh and Mew, H. 27 & 28 C. 2. 
it was decreed, that the tenant for life ſhould contribute 
one third, and he in remainder two thirds to redeem. 
1 Cha. Ca. 271. * 

The ſame day in another cauſe, where a jointreſs was 
of lands mortgaged, it was decreed, that the jointreſs 
paying the mortgage, ſhould hold over till ſhe and her 
executors were repaid with intereſt, Bertue and Style. 
1 Cha, Ca. 271. 

Alſo where the mortgagee deviſed the mortgaged lands 
to A for life, remainder to B. in fee, and the mortgagor 
redeemed the land ; it- was decreed, that A. ſhould have 
one third, and B two thirds of the mortgage money, 
Brent and Be. M. 1682. 1 Vern. 70. 

Lands in mortgage are deviſed to A for life, remainder 
to B in fee. A dies; and a bill being brought againſt his 
executors, it was held, that tho' A in his life time might 
have been compelled to contribute one third towards pay- 


ment of the mortgage, in reſpe& of his eſtate for life; 


yet his executor ſhall be obliged to contribute only in pro- 
portion to the time that A. his teſtator enjoyed it. Chat. 
and Batteſon. T. 1686. 1 Vern, 404. 

When upon a mortgage, money is made payable to the 
heir or executor; there, before the day or at the day of 
payment, the mortgagor hath election to pay it to which 
he pleaſes ; but after the day of payment is over, and the 
mortgage forfeited by law ; tho' equity doth give the 
mortgagor relief, ſo as upon the payment of the money, 
he ſhall have his land, yet equity will not revive the elec- 
tion of the mortgagor to pay it to the heir or executor, 
but then he ſhall be forced to pay it to the executor, be- 
cauſe it came out of the perſonal eſtate of the teſtator, 
and thither it ſhall return. But if in the mortgage nei- 
ther heir nor executor is mentioned ; then after the death 
of the mortgagee, the law determines it to be paid to the 
executor, 2 Freem. 20. 


If a man is ſeiſed of an advawwſen in fee, and the church 
doth become void; the void turn is a chattel : and if the 
patron dieth before he doth preſent, the advowſon doth 
not go to his heir, but to his executor. 7/atf. c. . 

If the grant of the next avoidance be to one, his 
heirs and aſſigns; yet it is but a chattel, and ſhall go 
to the executors : for where the thing it ſelf is a chat- 
tel, the word heirs ſhall not make it an inheritance. 


Watſ. c. 10. 
＋ 2 M. 4 GC. 


Mills. Payment of debts. 


M. 4 G. 2. 12 and Tonge. Decreed, that an ad- 
vowſon in fee is aſſets in the hands of the heir for pay- 
ment of debts. And the decree was affirmed in the houſe 
of lords. Stra. 879. 3 P. Will. 399. 

And in the eaſe of Veſiſaling and Meſtfaling, Mar, 
5, 1746; lord Hardwicke decreed, that an advowſon 
in fee in groſs is aſſets by deſcent to ſatisfy ſpecialty 
debts ; and as to an advowſon appendant to a manor, he 
ſaid there could be no doubt, becauſe the manor it ſelf 
being aſſets, what is appendant muſt be aſſets likewiſe, 
3 Atk. 465. | * % $901 


In the caſe of Oldham and Pickering, M. 8 W. It was 
adjudged, that an eſtate pur auter vie, although it be aſ- 
ſets (by the ſtatute of frauds and perjuries) for the pay- 
ment of debts ; yet it is not diſtributable, nor ſubject to 
the payment of legacies. 2 Salk. 464. L. Raym. 96. 

But by the ſtatute of the 14 C. 2. c. 20. Wherea 
doubts haue ariſen on the ſaid flatute of frauds and perjuries, 
where no , deviſe of eflates pur auter vie hath bron made, ts 
whom the ſurplus of ſuch eflates after the debts of ſuch deceaſed 
owners thereof are paid ſhall belong; it is enatted," that 7 
eſtates pur auter vie, in caſe there be nd\ſpecial octupant there. 
of, ef which no deviſe ſhall baue been made according to the 
faid att, or ſo much thereof as ſhall not have been ſo deviſed, 
ſhall go and be applied and diftributed in the ſame. manner ai 
the perſonal eflate of the teſtator or inteſtate. 


If an exeentor has a leaſe for years of land, df the va- 
lue of 201 a year, rendring rent of 101 a year; it is aflets 
in his hands only for 101 over and above the rent. Cre, 

ZI. 712. Alg 094 30, 
If an executor renew, he ſhall account for the new 
leaſe as well as the old, for the benefit of the creditors. 
2 Cha. Ca. 208. 


Aﬀets in Ireland are aſſets in Englahd: and. ſo, it hath 
been reſolved, that if the executor hath goods of the teſ- 
tator in any part of the word, he ſhall be charged in re- 
ſpect of them. Cro. Fa. 55. 6 Co. 46, 

So an eſtate in the plantations is teſtamentary, and aſſets 
to pay debts. 2 Ventr. 358. | 


Bonds and ſpecialties are no aſſets, until the money is 
paid. 1 Ventr. 96. 


If 


ſatis 
done 
take! 


If 
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If an executor recover damages in treſpaſs for goods 
taken away in the life of the teflator ; this (when 3 
ſhall be aſſets: becauſe he recovers it as executor, 1 5 
Abr. 920. | | 


If an executor recovers (as executor) things in chan- 
cery by equity; theſe things ſo recoyered ſhall be aſſets, 
1 Rolls Abr. 920. | b 


A debt due from an executor to a teſtator, is aſſets in 
equity to pay legacies. 3 Cha, Ca. 89. 


The intereſt which a maſter hath in a ſervant is not 
aſſets in the hands of an executor ; for a ſervant whoſe 
maſter is dead, is legally diſcharged, and is not ſervant 
either to the heir or executor ; but meet and honeſt it is, 
that one of them continue him in ſervice, till a fit time 
of providing for him a new maſter ; and ht for him, not 
to depart ſuddenly. Went. 55. 

But the intereſt which one hath in an apprentice, is a 


chattel perſonal, and ſhall go to the executors. Law of 


7 „l. 378, 379. Went, 55. 2 Bac. Abr. 416, 443. 

T 15 7 "up Walker Le Hall. An action was , FO 
againſt the executor, upon the covenant of the teſtator 
to teach an apprentice his trade; and after verdict for the 
plaintiff, it was moved in arreſt of judgment, that this 
covenant was perſonal to the teſtator, and did not oblige 
the executors, but only obliged the maſter during his life 
to teach the apprentice, But by the court: It obliged 
the executors alſo, and they ought to ſee the apprentice 
taught his trade; and if they be not of the trade, they 
ought to aſſign him to another that is of the trade, ſo that 
he may be taught according to the covenant. And judg- 
ment was given for the plaintiff, 1 Lev. 177. 


The intereſt in the liberty of a priſoner in execution 
for debt, is a chattel perſonal, and ſhall go to the exe- 
cutors. Law of Teft. 378. 2 Bac. Abr. 416. 


If an executor puts in ſuit a bond of 1001 for perfor- 
mance of covenants, and the parties ſubmit to an award, 
and it is awarded that the obligor ſhall pay 70 in full 
ſatisfaction, and that the executor ſhall releaſe, which is 
done accordingly ; it is ſaid, that the executor ſhall be 


taken to have aſlets to the value of the whole 1001: and 
. T 3 tho? 
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tho' by the award he was compelled to releaſe, it was his 
own act to ſubmit to the arbitrament. 3 Leon. 53. 


A reverſion expectant upon an eſtate for life, is aſſets ' 


in the hands of the heir: but the creditor cannot compel 
the heir to ſell it, but muſt wait till it falls. 1 Abr. Eg. 
C40. 275. | 
In what caſe the 9. If there be a debt due to the king, equity will order 
lands and the jt to be paid out of the real eſtate, that the other credi- 
— tors may have a ſatisfaction for their debts out of the per- 
of each other, ſonal == 1 Vent. 455. 

A mortgage is a charge upon the perſonal eſtate, as 
well as upon the lands mortgaged; and the perſonal eſtate 
is primarily liable: for a mortgage is a general debt, and 
the land is only as ſecurity, Tr. Atk. 457. 

If one dies indebted by mortgage and ſimple contract, 
and one of the ſimple contract creditors gets judgment 
of aſſets when they ſhall happen, and the executor ap- 
plieth the aſſets to pay off the mortgage; the ſimple con- 
tract creditors ſnall ſtand in the place of the mortgagee, 
as to what he hath exhauſted out of the perſonal aſſets; 
and this being only by aid of equity, all the ſimple 
contract creditors ſhall come in equally with the creditor 
that hath judgment. Wilſon and Fielding, M. 1718. 
2 Vern. 763. wither: 

So in the caſe of Haſelword and Pope, T. 1734; it was 
decreed, that if a man deviſeth his lands to truſtees to 
pay all his debts and dies indebted by ſpecialty and ſimple 
contract, and the bond creditors recover part of their 

' debts out of the perſona] eſtate, and afterwards, they ap- 
ply to be paid the reſt of their bond debts out of the real 
eſtate deviſed, for that purpoſe ; in this caſe, as the teſta- 


tor intended all his creditors ſhould be equally paid their 


debts, the bond creditors ſhall not come in upan the 
land, until the ſimple contract creditors have received ſo 
much thereout, as to make them equal, and upon the 
level with the bond creditors, in reſpect of what they re- 
ccived out of the perſonal eſtate. It was alſo decreed, 
that where one gives a ſpecific, or even a pecuniary lega- 
ey, and deviſeth lands to pay his debts; if a ſimple con- 
tract creditor comes upon the perſenal eftate, and ex- 
hauſts it ſo far, as to break in upon the ſpecific or pecu- 
niary legacy, theſe legatees ſhall ſtand in the place of the 
creditors, to receive their ſatisfaction out of the fund 
raiſed by the teſtator for the payment of their debts ; But 
where 2 man dies indebted by bond, and leaves a _ 
n 
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nal eſtate, and deviſeth lands to one in fee, and gives 
ihc legacies, and the creditor by bond comes on the 
perſonal chats to be paid his bond ; the ſpecific legatees 
ſhall not ſtand in the place of the bond creditor, to charge 
the land deviſed, becauſe the deviſee of the land is as 
much a ſpecific deviſee, as the legatee of a ſpecific lega- 
cy. And in this cauſe the lord chancellor ſaid, that the 
rſonal eſtate is the natural fund for payment of debts, 
and which as againſt creditors, unleſs they pleaſe, the 
teſtator cannot exempt ; but againſt the deviſee of his land 
he may, by appropriating his land as a fund for pay- 
ment of his debts; but even in that caſe, according to 
the general rule, there ought to be expreſs words to ex- 
empt the perſonal eſtate from the debts, or at leaſt very 
plainly ſhewing this to have been the intention of the 
teſtator, 3 P. Will, 322. 

So where a man deviſeth all his freehold houſes lands 
and hereditaments to truſtees, to hold to them in truſt, 
that the freehold eſtate ſhould be ſubje to, and be ſold 
and diſpoſed of by them, for payment of his juſt debts ; 
and after diſpoſing of ſome particular legacies, he gave 
to his nephew the reſt and reſidue of his goods, chattels, 
debts, rights, credits, and perſonal eſtate not before diſ- 
poſed of. Hereupon the queſtion was, whether the per- 
ſonal eſtate ſhould be firſt applied to the payment of the 
debts, notwithſtanding the real eſtate was expreſly deviſed 
for that*purpoſe. The counſel for the defendants (who 


were the truſtees and reſiduary legatee) inſiſted, that the. 


real eſtate being not only :nade ſubject, but dircted to be 
ſold for payment of the debts, the perſonal eſtate ſhould 
not be applied for that purpoſe. But by the whole court 
of exchequer, Here being no negative words to exclude 
the perſonal eſtate from being applicd for the payment of 
debts, that ought firſt to be applied for the benefit of 
the heir at law (who was the plaintiff) ; and decreed ac- 

cordingly. Bunb. 302. ; | 
And by the lord chancellor Hardwicke, in the caſe of 
alter and Fackſon, Jul. 22. 1743; upon a rehearing at 
Lincoln's inn hall: The general rule is, that the perſonal 
eſtate ſhall be firſt charged with payment of debts and lega- 
cies, and the teſtator cannot exempt it from being liableto 
his debts, as againſt creditors ; but as between heir and exc- 
cutory he may charge them upon' any other fund which 
is not primarily liable, and diſcharge the perſonal eſtate, 
There are ſeveral ways, by any of which a man may give 
his real eſtate for payment of his debts; as, firſt, to truſ- 
T4 tees; 
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tees ; ſecondly, by way of charge in equity, which the 
court of chancery will deeree-to be performed; or, third. 
ly, he may direct that his real eſtate may be ſold for pay- 
ment of bis debts : but let him do which way he pleaſes, 
nons of theſe ways will make the real eſtate firſt charge- 
able, if there be not in the will, either expreſs words, or 
a manifeſt intent to diſcharge the perſonal eſtate, but it 

ſhall be firſt liable. Bunb. 302. 1 Wilſon, 24. 
And in the cafe of Bridgeman and Dye, Nov. 27, 
17443. By the lord chancellor Hardwicke : I know of 
no authority where the words, I make my real eftate 
liable to, pay my debts”, will exempt the perſonal eftate 
without any ſpecial exemption of perſonal eſtate, Nor 
has the court ever ſaid, that perſonal eſtate ſhall be ap- 
plied only to pay legacies; and not the debts. Nor will 
making a particular eſtate in land liable to pay debts 
-exonerate the perſonal eſtate, becauſe it is the natural 
fund for payment of (debts. Suppoſe a man deviſeth a 
realeſtate liable to the payment of debts, and ſubject to 
thoſe debts gives it over to another, or what remains after 
the payment of debts, which is all one; if there are not ex- 
preſs words to exempt the perſonal eſtate, it ſnall be firſt 
applied in exoneration of the real eſtate. | 3 tt. 202. 
la what caſe 10. In an action of debt againſt two executors, if they 
both execurors plead. ſeverally by ſeveral attorneys fully adminiſtred, and 
— — the jury find that the one hath aſſots, and that the other 
bath afſe:ss Hath not any aſſets; the judgment ſhalt be only againſt 
him vrho is found to have aſſets, and that the other who 
had not aſſets ſhall go quit. 1 Rolls Abr. 929. 4 
But where two executors join in an acquittance, but 
one only receives the money; both are chargeable for it 
ay to creditors, who are to have the utmoſt benefit of the 
law; but the actual receiver (it is faid) is only charge- 
able as to legatces or perſons claiming under diſtribution ; 
for the ſubſtantial part is the actual receiving of the mo- 
ney, and this only is regarded in conſcience. By Har- 
court lord chancellor. H. 12 Au. Churchill and Hapſon. 
1 Salk. 318. | 
What deb's to 11. Generally, if the debts are in egual degree; the exe- 
be 6: latisfied. cutor may give the preference unto which he will. 10 
Asad. 496. | ; 
Sd that if all the goods are but 20 l. and debts are due 
to two by obligation, eachof 201; the executor may pay 
which of them two he will, Br, Executor 172. | 
But in this caſe the chancery will ſometimes inter- 
poſe ; becauſe this power may be an inlet to fraud, 10 
7d. 490. [ 

a 
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In like manner, the executor may allow unto himſelf 
his own debt in prejudice of other debts in equal degree; 
provided that he hath made an inventory, and provided 
he be not executor of his own wrong. Swrn. 459. 2 Bac, 
Abr. 435. (But an executor of his own wrong ſhall not 
in any caſe be permitted to retain. 3 Black/2. B. 3. c. 2.) 

And this remedy of retainer is by mere act of law, 
and grounded upon this reaſon ; that the executor can- 
not, without an apparent abſurdity, commence a ſuit 
againſt himſelf as . repreſentative of the deceaſed, to 
recover that which is due to him in his own private 
capacity : but, having the whole perſonal eſtate in his 
hands, ſo much as 'is ſufficient to anſwer his own de- 
mand is, by operation of law, applied to that particular 
purpoſe, Elte, by being made executor, he would be 
put in worſe condition than all the reſt of the world 
beſides. For, tho” a rateable payment of all the "debts 
of the deceaſed, in equal degree, is clearly the moſt 
equitable method, yet as every ſcheme for a- propor- 
tionable diſtibution, of the aſſets among all the creditors 
hath been hitherto found to be impradicable, and pro- 
ductive of more miſchiefs than it would remedy, ſo that 
the creditor who firſt commenceth his ſuit is intitled to 
a preference in payment; it follows, that as the execu- 
tor can commence no ſuit, he muſt be paid the laſt of 
any, and of courſe muſt loſe his debt, in caſe the eſtate 
of his teſtator ſhould prove inſolvent, unleſs he be al- 
lowed to retain it. But the executor ſhall not retain 
his own debt, in prejudice to thoſe of a higher degree; 
for the law only puts him in the ſame ſituation, as if 
he had ſued himſelf as executor, and recovered his debt; 
which he never could be ſuppoſed to have done, while 
debts of an higher nature ſubſiſted. 3 Blachſt. B. 3. c. 3. 

But if the debt of one creditor be payable at a future 
day, and of another creditor preſently; the executor can- 
not prefer ſuch future debt, and pay it before the day of 
payment comes, and leave the other unpaid, But after 
the day happens, he may prefer cither ; unleſs in caſe of 
a ſuit commenced before the day, Went. 142. 

But amongſt exccutors themſelves, or joint adminiſtra- 
tors ; one executor or adminiſtrator may not prefer his 
own debt, before the debt of another executor or admi- 
niſtrator, being in equal degree. Thus in the caſe of 
Chapman and Turner, in chancery, Feb. 26. 1728. Two 
bond creditors, A and B. took joint letters of adminiſtra- 
tion. A. got into his hands beſt part af the aſſets, on 
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retained for his own debt againſt B, On a bill, for an ac- 
count, the queſtion was, whether A. by this had got ſuch 
a legal advantage, as to be intifled to keep the 4 and 
ſo B. loſe his debt? By the maſter of the rolls: The 
rule of this court in caſes of retainer is, Unleſs the party 
can ſhew a legal cauſe to retain, we never give it him; 
if he can ſhew a legal right, we never take it from him. 
The queſtion then is, Whether at law this be a good re- 
tainer ? At law, no doubt, an executor or adminiſtrator 
hath a right, in caſe of debts in equal degree, to prefer 
one to another, and to retain for his own in the firſt place 
againſt any other creditor ; and the reaſon is, becauſe if 
a retainer were not allowed, an executor in caſe of a de- 
ficiency of aſſets would have no poſſible way of obtaining 
fatisfaction for his debt; for at law there is no ſuch thin 
as ſplitting of debt, or making a ratable proportion, an 
therefore he cannot come in upon an average with the 
reſt of the creditors, nor has the advantage of another 
creditor, who by bringing his action in due time may re- 
cover his debt, tho' there be not enough aſſets at laſt to 
anſwer all demands upon the teſtator ; for he cannot ſue 
himſelf. So that this privilege of retainer is founded on 
the policy of the common law, that executors may not 
be deprived of one advantage without having another in 
lieu of it, and that they may not be in a worſe condition 
than all mankind beſides. But this is not a caſe, between 
an executor or adminiſtrator, and a creditor ; but be- 
tween two joint adminiſtrators, who are both. in the fame 
condition in all reſpects. Ne authority hath been cited 
in this caſe, to ſupport a retainer by one adminiſtrator 
againſt thezother, nor do I ſee how there ever could be 
one ; becauſe an adminiſtrator can bring no ſort of action 
againſt his companion, wherein this point might have 
been ſettled at law. Neither doth the reaſon of the law 
juſtify ſuch a retainer ; for adminiſtrators are conſidered 
but as one perſon in law ; the poſſeſſion of the one is the 
poſſeſſion of the other; the receipt of one is the receipt 
of the other; and therefore the retainer of one muſt be 
conſidered as the retainer of the other; and muſt enure 
for their mutual benefit in the diſcharge of the debts of 
both in proportion. Then the conſequence would be 
very bad, were a retainer allowable in this caſe; for ad- 
miniſtrators muſt fight for the aſſets, if getting the ſole 
poſſe ſſion would intitle either to a ſeparate right in them. 
So that, as no legal right of retainer has been ſhewn, the 
rule muſt take place, that he who cannot retain in law 
cannot 
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cannot in equity. The plaintiff is intitled to an equal 
diſtribution of the aſſets, being an equal creditor, accor- 
ding to conſcience and equity ; and the defendant muſt 
be decreed to account. Yiner. Executors. D. 2. © 

Another difference, where debts are in equal degree, is 

faid to be, that regularly that debt ſhall be paid for 
which ſuit is commenced, and not that for which no ſuit- 
is commenced ; for after a ſuit begua, the executor (it 
hath been holden) may not excuſe himſelf by any volun-: 
ary payments. 2 Cha. Ca. 201. 2 Vern. 62. TR 
as 5 it is ſaid, that the executor, before notice of ſuch 
ſuit, may pay any other creditor in equal degree ; - and 
then plead, that he hath fully adminiſtred before notice. 
Br. Executors. 43. Went. 146. — 0 

And in the caſe of Maſon and Williams, it was held by 
Cowper lord chancellor, that pending a bill in equity 
againſt an executor, or after a decree- quod computet, an 
executor may pay any other debt of a higher nature, or 
as high a nature, if there be legal aflets ; but if he hath 
only equitable aſſets, then the court of chancery will not 
indemnify him, and ſuffer him to prejudice and diſappoint 
the firſt ſuitor. 2 Salk. 507. | 

If there be two creditors in equal degree, and both ſue ; 
if the executor doth by covin help the creditor which 
began /his ſuit laſt to his judgment or execution firſt, and 
there be no aſſets left to pay the other creditor, he muſt 
be ſatisfied out of the executor's own eſtate, if this covin 
be proved againſt him, But the confeſſion of an action 
by the executor, where there is a real debt, is no covin : 
and ſuch recovery by confeſſion is a good plea for the 
executor againſt another. creditor. Swin. a. 459. 

In the caſe of Joſeph and Mott, M. 1697. A man 
made his will, and died indebted to ſeveral perſons by 
bond, more than his perſonal eſtate would pay. A bond 
creditor brought a bill againſt the executor, to have a 
diſcovery and account of the perſonal eſtate, and a ſatiſ- 
faction for his debt. At the hearing, the executor made 
default; ſo there was a decree againſt him for an account 
and fatisfation out of the aſſets, unleſs cauſe ſhewed : 
Before the decree was made abſolute, another bond cre- 
ditor of the teſtator brought an action at law againſt the 
executor, upon a bond, He appeared, and becauſe he 
could not plead this decree at law, ſuffered judgment to 
go againſt him by default. And the account being car- 
ried on before the maſter, it was doubted whether he 
ſhould allow this judgment on the account, The * 
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of the rolls was of opinion, that the decree muſt be pre- 


ferred. And it coming tobe reheard before the lord 
chancellor, he was of the ſame opinion. Prec. Ch. 79. 
But in the caſe of Dar/z and the earl of Orford, H. 
1701. After a bill filed in cbancery, againſt an execu- 
tor for a diſcovery of aſſets, and anſwer put in, the exe- 
cutor voluntarily paid a bond debt without ſuit, The 
cauſe proceeded to a hearing, and an account was de- 
creed, And the queſtion was, whether this volunta 
payment, pending a ſuit here, ſhould be allowed on the 
account, And the lord kceper Wright thought the pay- 
ment ought to be allowed; but this being a point of con- 
ſequence, he ordered precedents to be ſcarched. After- 
wards, . 3 June, 1702, on precedents produced on both 
ſides his lordſhip ſeemed to be of the ſame opinion, but 
ſaid the caſe of Jeſeph and Mott was a precedent againſt 
him, but thought that to be a direct change of the law. 
The next day (upon conſideration of the precedents) his 
lordſhip ſaid he was bound up by them, and therefore de- 
creed the payment (being voluntary) to be diſallowed ; 
but ſeemed to diſapprove of the cafe of Foſeph and Mott, 
where the judgment at law was fairly obtained. After- 
wards, 21 Nov. 1702, this decree was reverſed in the 
houſe of lords, and the payment allowed. Prec. Cha. 188. 
3 P. Will. 401. 

So in the caſe of Varing and Danvers, M. 1715. The 
plaintiff, a ſimple contract creditor of the teſtator, brings 
an action on a ſpecial original againſt the executor, in 
order to recover his debt. The other ſimple contract 
creditors offered the plaintiff to come in for his propor- 
tion of his debt with them ; but having firſt filed his ori- 
ginal, he inſiſted on his whole debt, in preference to the 
reſt. Upon which, the executor and the other ſimple 
contract creditors entered into articles, agreeing, that 
firſt the executor ſhould be paid his debts, and then that 
all the ſimple contract creditors ſhould equally ſhare the 
aſſets amongit them, excluſive of the plaintiff, And in 
order to bar the plaintiff at law, the executor gave judg- 
ment in the ſeveral quantum meruits inn by the other 
ſimple contract creditors, for the ſeveral ſums which were 


Jaid as damages in the declarations, without aſcertaining 
the damages by writ of inquiry, but thoſe damages were 
fo laid as not to exceed the real debt. Upon this, the 
plaintiff brought his bill. But the maſter of the rolls 
diſmiſled the bill without coſts, it being a hard caſe; 
but afterwartls, on confideration, he gave coſts. And 


the 
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the decree was affirmed by the lord chancellor. The 
maſter of the rolls ſaid, if the plaintiff deſired it, he 
would ſend it to the maſter to ſee Whether the judments 
confeſſed to the other creditors be more than their real 
debts; but the plaintiff not thinking it worth his while, 
the court decreed as above. 1 P. Vill. 295. _ 

In the eaſe of Barker and Dumeres, Jan. 29. 1740. Ro- 
bert Dumeres died inteſtate, and on his death Edward Du- 


meres, who was a relation of his, applied for adminiſtra- 


tion. Barter, who was a creditor of Robert by bond, 
oppoſed the granting of the adminiſtration to Edward, by 
reaſon. of his inſufticiency, and his intention of going 
over to Jerſey. However, adminiſtration was gtanted to 
him. This adminiſtration was in ſome meaſure granted 
to Edward by the leave of this court. Barker had en- 
tred a caveat againſt its being granted to him, tho? that 
caveat. was afterwards withdrawn. But as there were 
theſe objections againſt him, Barker filed his bill againſt 
him the 31ſt of October laſt, for the payment of his 
debt; and prayed that he might give ſecurity to abide 


that determination. His anſwer came on the 27th of the 


next month; and an order was made that he ſhould find 
ſuch ſecurity, which he accordingly did. After this Mer- 
ry, who was another bound-creditor to the inteſtate, brought 
his action at law againſt Edward, and Edward confeſſed a 
judgment to him in michaelmas term in that ſame year in 
40001. This occaſioned Barker's bringing his action 
at law againſt Edward, upon the ſame bond for which 


the bill was brought here; in order that Edward” might 


not confeſs judgment to other perſons, before he could 
get judgment againſt him. As ſoon as this action was 
brought, a motion was made on the part of Edward, 


praying that Barker might make his election, which court 


he would proceed in, whether at law or in equity. By 
the lord chancellor Hardwicke : It is very true, that it is 
the general rule of this court, that a perſon ſhall- not be 
allowed to proceed both at law and in equity, for one 


and the ſame demand, at one and the ſame time. But 


notwithſtanding that, it is as certain, that by the ancient 


courſe of the court, a perſon was allowed to bring his 


action at law againſt the repreſentative of the deceaſed, 
and at the-ſame time to bring his bill here in order to 
have a diſcovery of aſſets ; tho? now it is eſtabliſhed, that 
if the party proceeds in _—y againſt ſuch repreſentative, 
his bill muſt. be both for a diſcovery of aſſets, and a ſa- 
tisfaction for his debt; and he ſhall not be allowed to 

proceed 
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proceed both at law and in equity, And where the party 
has proceeded in both courts, ſeveral orders have been, 
requiring him to make his election. But where the court 
ſees that the ntative is confeſſing judgments, that 
is a reaſon (and in my judgment ſhall always be a reaſon) 
that the court will not require the party to make his elec- 
tion. The courts of law diſtinguiſh the caſe of execu- 
tors, in inſtances ſimilar to this, from other caſes. There- 


fore tho* the conſtant courſe of thoſe courts is, on rea- 


ſonable circumſtances, to give a defendant farther time 
to plead, than he is obliged to plead in by the ſtrict rule 
of the court ; yet when an executor applies for this fa- 
vour, the time for pleading ſhall not be enlarged, but by 
his conſenting not to confeſs judgments in the mean time. 
Tis indeed true, that an executor in ſome inſtances may 
honeſtly confeſs judgments to other creditors ; as where 
he does it to prevent his being doybly charged, or the 
like : but when this court ſees, that he doth this in order 
to elude its orders, the court' will never permit it. Now 


what is the nature of the preſent caſe ? The original bill 


was filed the 31ſt of October laſt, The anſwer of Ed- 
ward came in on the 27th of November following. And 
in the beginning of michaelmas term here is a judgment 
confeſſed. by Edward to Merry, in 40001. The admi- 
niſtration it ſelf was in ſome meaſure granted to Edward 


by leave of this court. Barker had entred a caveat 


againſt its being granted to him, tho' that caveat was af- 
terwards withdrawn. The proper order for the court to 
make in this caſe is, that Barker make a ſpecial election, 
namely, to proceed at law to recover judgment there, and 
to proceed in this court for a diſcovery, and an aecount 


of aſſets, but that he ſhall not be at liberty to take out 


execution upon the judgment without leave of this court. 

And it was ordered accordingly. Barn. Cba. Ca. 277. 
12. By the ſtatute of the 30 C. 2. c. 3. The forfei- 

ture for not burying in woollen hall be paid aut of the eftate 


| of the perſon deceaſed ; before any ſtatute, judgment, debt, le- 


gacy, or other duty whatſoever. , 4 0 

13. Next the funeral expences ſhall be paid. 

But in Shelly's caſe. T. 5 V. it is ſaid, that in ſtrict- 
neſs, no funeral expences are allowable againſt a creditor, 
except for the coffin, ringing the bell, parſon, clerk, 
and bearers fees; but not for pall or ornaments. :-1 Salt. 
196. [Perhaps the expences of the ſhrowd, and digging 
the grave ought alſo to have bcen added.] 2 

nz 


1 


1 
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In general, it is ſaid, that no more than 40s for 
funeral expences, ſhall be allowed againſt creditors. 
3 Ath. 249. e 
14. By the ſtatute of the 17 G. 2. 5 If any over- Orerſeer of the 
ſter of the poor ſhall die, his executors or adminiſtrators ſhall poor dying. 


within forty days after his deceaſe, pay out of the aſſets all mo- 
ney remaining due, which he received by virtue of bis office, 


before any of his other debts are paid. 1. 3. 


15. Next to theſe, as it ſeemeth, come the charges of Charges of pro- 
the probate of the will, or of the letters of adminiſtra- bate or d- 
tion. 5 niſtration. 
16. Next, debts due by the teſtator to the king are to pebts due to the 
be diſcharged; and it is not in the choice of the exe- king on record. 
cutor, to prefer any other debt due to any ſubject. Swin. 

FO hich muſt be underſtood of ſuch debts as are due to 
the king only by matter of record, and not of ſums of 
mone 1 to the king upon wood- ſales, or ſales of his 
minerals, for which no obligation is given; or of amerce- 
ments in his courts baron or courts of his honours, which 
be not courts of record ; or of fines for copyhold eſtates 
there; or of forfeitures to the crown of debts by contract 
due to any ſubject by outlawry or attainder, until office 


thereupon . found, Swin. a. 455, 456. 2 Bac. Abr. 
1432. 


17. By the ſtatute of the ꝙ An. c. 10. Debts due to the Debts due te poſt 
poſt office for letters, ſhall be ae in payment before any ce. 
debt due to any private perſon. 1, 30. 
18. Next, debts due to private perſons upon judgments Judgments. 
againſt the deceaſed in, his life ; and after thoſe, debts 
upon judgments (altho' by mere confeſſion, and without 
defence) againſt the executor or adminiſtrator for the debts 
of the deceaſed. Law of Ex. 39. Treatiſe of Ex. 112. 
But it is ſaid, that the executor is not bound to take 
notice of judgments againſt the teſtator in his life, with- 
out being made acquainted therewith by the creditors ; 
for the executor is no way privy to his acts. 1 Aud. 159. 
And if the judgment is ſatisfied and is only kept on 


foot to wrong other creditors, or if there be any defea- 
ſance of the judgment 755 in force; then the judgment 


other creditors from their debts. 


will not avail to keep off 
Swin, a. 456. 2 Bac. Abr. 433. 

And of two judgments, he who firſt ſues execution 
muſt be preferred ; Fir before, it is at the election of the 
executor to pay which he will firſt : Only a judgment 


"m 
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in a foreign county, as France, is to be conſidered: but as 
a ſimple contract. Treat. of Eg. 112. Swin. a. 436. 

And it is not neceſſary, that the judgment be limited 
to the courts, at Weſtminſter ; but if it be obtained in 
any court of record, which hath power to hold plea by 
charter or preſcription of debt above 408, it is ſufficient, 
For tho* upon ſuch a judgment execution cannot there be 
had, but of ſuch goods as are within the juriſdiction of 
that court ; yet if the record be removed into chancery 
by a certiorari, and there by mittimus into one of the 
beriches, then execution may be had upon any goods in 
8 county of England. Swin. a. 456. : 

But a judgment not doggeted, as by the 4 & 5 W. c. 
20. Hall nat affect any lands as to purchaſers or -mortgagees ; 
or have any preference againſt heirs, executors, or adminiſtra- 
tors, in the adminiſtration of the e/tates of their anceſtors, to- 
Aators, or * 757 ] 
Which act, in order to render more eaſy the finding of 
ſuch judgment entred, directs in what manner alphabeti- 
cal liſts ſhall be made of judgments by confefion, unn ſum 
informatus, of nthil dicit, in any of the courts of record at 
Weſtminſter ; to which any perſon may reſort, on pay- 

ing 4d and no more, = gf SH 
Decree in equity, 19. In the Caſe of Harding and Edge, H. 1682. In 
the chancery, Upon a ſpecial report, the ſole queſtion 
Was, how a duty decreed ſhould take place in relation to 
bother debts in point of priority of ſatisfaction; and or- 
dered, that a decree ſhould precede debts on ſimple con- 
tracts and bonds, and take place next to judgments. 1 

Vern. 143. | 


But in the caſe of Peploe and Swinburn, N. 1719. In 


the exchequer, It was decreed, that creditors by judg- 
ment at law, and creditors by decree. in equity, fall be 
paid equally without any preference. Bunb. 48. 
And it is now become the eſtabliſhed doctrine, that a 
decree of the court of chancery, is equal to a judgment 
in a court of law. So where an executrix, whoſe teſta- 
tor was greatly indebted to diyers perſons in debts of dif- 
ferent natures, being ſued in chaneery by ſome of them, 
appeared and anſwered immediately, admitting their de- 
mands (ſome of the plaintiffs being her, own daughters); 
and other of the creditors ſued the executrix at law, where 
the decree not being pleadable, they obtained judgments ; 
yet the decree of the court of chancery, being for a juſt 
debt, and having a real priority in point of time, not by 
fiction and relation to the firſt day of the term, was pre- 
3 ferred 


— x 


« * q 


*» oa __ % | . 
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ferred in the order of payment to the judgments, and 
the executrix protected and indemnified. 4 paying a due 
obedience to ſuch decree, and all proceedings againſt her 
at law ſtayed by injunction. Caſe of Morris againſt the 
Bank of England, q reed firſt at the rolls by Sir Joſeph 
Jekyll, in Aug. 1735. Which was affirmed by the lord 
Talbot in Nov. 1736. And his lordſhip's decree affirmed 
in parliament in May; 1737. 3 P. Will. 402. Caf. Talb. 


44. bon | | | 

fn the caſe of Turtuin and Gibſon, July 31, 17493 
where a ſum was decreed to the plaintiff, it was ruled 
lord Hardwicke, that the ſolicitor in the cauſe, for his 
trouble and money diſburſed for his client, had a right 
to be paid out of the ſum decreed ; and that in this caſe 
the adminiſtrator cannot apply the aſſets in the courſe of 
adminiſtration. ' And this, he ſaid, is the conſtant rule in 
chancery. 3 Att. 720. | 
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20. Next, debts upon recognizances at common law. recognizances 
Law of Ex. 39. | and Ratutes, 


Ad debts upon ſtatutes merchant or ſtaple, or recog- 
nizances in nature of a ſtatute ſtaple. Law F4 Ex. 39. 

And theſe recognizances and ſtatutes ſtanding in equal 
degree; it is at the executor's election, to give precedency 
to which he will. Swin. a. 457. 2 Bac. Abr. 434. 

Neither between one ſtatute and another, doth the time 
or antiquity give any advantage as touching the goods, 
tho' touching the lands of the conuſor it doth, But as 
for the goods in the hands of the executor, he who firſt 
ſeiſeth them by execution is preferred ; and before ſuing 
of execution, the executor may give precedency to which 
he will, Swin. a. 457. 

But amongſt ſtatutes and recognizances, thoſe which 


are forfeited, ſhall be preferred before thoſe which are for 


the performance of covenants, not broken, Swin. a. 


457+ 
And theſe, before they are broken, do not take place 


of ſpecialties. - Treat. of Eg. 112. 


21. In the caſe of the earl of Briſtol and Hungerford, Mortgages, 


M. 1705. It was firſt decreed at the rolls, that mort- 
gages were to be paid in the firſt place, and then judg- 
ments, and then recognizances: But upon an appeal to 
the houſe of lords, it was adjudged, that mortgages are 
not to be preferred to other real incumbrances ; but that 
mortgages, ſtatutes, and recognizances ſhall take place 


according to their priority, and as they ſtand in order of 


time, 2 Vern, 524. 
Vor. IV, U | If 


n 
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N.. an eſtate is deviſed in truſt for payment of debts, a 
gee who lent d"further ſam upon! bond, — 
be allowed to tack on to his mortgdge-in preferonos to ere- 

den. 3 ie | 508 -,916R9 93518q2}-ON 2? 
8 where à per — no equſty eg redemption, "as 
a purchaſer for a valuable conſideration, without ndtice of 
1 m the mortagee cannot tack his bond: to it, 
can on y have'? It out of the Rug aſſets of the mort- 
. Ath, 659. N on! 1b 211 
ut if a mort = after: makin a mortga „ | bor- 
ney of by xo Faria upon — and - mort- 

ed — — Tote tn an heir at law, or come ts 
a volunteer; the court will not ſuffer them to redeem the 
mortgage, without paying the bond: and this is to pre- 
vent 2 eircuity; berauſe the moment the eſtate deſcend. 
ed. or came to the volunteer, it became aſſets, und H- 
abie to the bond. And the ſame rule wil: mold, as 
to à deviſee * the _— 1 13 e 30, 


F „nel {001 
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Rent, bonds, and . Next, 4ebts b ſpecialty; as thioſe': by bonds or 
other * other obligations, ſealed by the teſtator. 2 Bar? th 
4 LY ©9900 BS (10% 
Aich rent arrear, 20 unpaid wp the teſtator, lis: equal 
to a debt by ſpecialty; for this favouring” of the" realty, 
the executor can no more wage his law a A ſuch a 
debt, than he can to a debt by ſpetialeys 2 Bae. Abr. 
434. 12 21 52100 b. 

So where debt was brought again an — for rent 
reſerved on a parol leaſe, after the leaſe was determined, 
and the executor pleaded that the teſtator entred into un 
obligation, and that he had not aſſets above 31, Which 
were not ſufficient to diſcharge this obligation ; on 
muürrer it was reſolved, that this rent, tho reſerved on a 
parol leaſe, Was yet equal to an obligation, and that it 
ſtill remained: in the realty, tho the term eee 
2 Bac: Abr. 434. 

Alo by che cuſtom of Lindbs, ir eittnen of Lbtidon 
dies indebted b Jimple contract; ſuch debt is equal to a 
debt by Jpecldltys -2 Bac. Abr. 436 

E. 1715. Parker and Harvey. 2 
I a marriage ſettlement for him * his heirs, that the 
premiffes- were free from ineumbrances, fſhall- come in 
equally with creditors on bond, Vin. Executcrs, Q 2. 
39. 

If two men are partners in trade, and one of them' gives 


a bond to leave his wife 10001, nnd dies; and the other nat 
| partner n 


2 


* 
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partner adminiſters 4 If the wife would, be paid out of the 
ſcgarate)eſtate of her. huſband, on there being effects, ſhe 
ſhall have:a preference. before other creditors :: But if there 
is no 7 — and the wife would have ſatisfaction 
out of the partnerſhip effects, then all the , partnerſhip 
debts;muſt be belt paid, 3 P. Will. 182, 


i 484 1341-1 75 


Any voluntary bond is good againſt an executor, or ad- 


miniſtrator, unleſs ſome creditor be r 
his debt: Indeed, if the bond be merely voluntary, a 


— 


debt (tho' by ſimple contract only). Hall have the pre- 
ſerence. But if there be no debt at- all, then 3 bond 
however voluntary, muſt be paid by an executor. 3 F. 
Hill, zaa. Camyns. 255. 193 Ar; 92tnblov 4 

A man, having a wife who lived. ſeparate, from him, 
afterwazds: married another woman who knew nothing of 
the former: wife's being alive; but it being diſcovered to 
the ſecond wife that the former was alive, the buſband 
(in order to prevail with the ſecond wife to ſtay with 
him) ſome years afterwards gave a bond to a truſtee of 


the ſecond. wife, to leave her 10001 at his death, and died 


not leaving aſſets to pay his ſimple contract debts : If this 
bond had been given immediately on the diſcovery, and 
they had parted. thereupon, it had been good; but being 
given in truſt for the | >> wife, after ſuch time as ſhe 
knew: the firſt was living, and to induce her to continue 


with the huſband, this was worſe than a voluntary bond, 


and decreed to be poſtponed to all the ſimple contract 
debts. But if ſuch bond had been given to the ſecond 
wife as a recompence for the injury done her, and there- 
upon ſhe had left the huſband, it had been a good bond, 
and to be paid before any ſimple contract debts. 3 P. 
Wile 339» 349 35 

If chere be divert obligations of the like kind, it ſeem- 
eth go he in the power of the executor to diſcharge which 
obligation, and to gratify which of the creditors he will: 
which being done, the other creditors are without re- 
remedy, if there be no aſſets; unleſs the day of payment in 
the ons; obligation (as was obſerved before) be expired, 
and the day of payment of the other obligation is not | 
come; in which caſe, the former obligation is to be firſt 
ſarished ; or. unleſs there be ſuit commenced: for ſome 
obligation, for then it is not in the power of the executor 
to diſcharge anather obligation for which no action is 
brought, in prejudice of the former ſuit, But an execu- 
tor may confeſs judgment on one obligation, and plead 


2 


that, judgment to an Jon brought on another 3 


9 * 
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And if there be two obligations, and the two ſeveral 
creditors bring ſeveral actions againſt the executor, he 
that firſt obtaineth judgment muſt be firſt ſatiched, Swin, 
457, 458. 2 Bac. Abr. 434, . | 

Altho' the executors are not named in an obligation, 
yet the law will charge them, for that they repreſent the 
eſtate of the teſtator. And the law is the ſame of admi- 
niſtrators. But the heir ſhall not at any time be charged, 
without expreſs mention of the heir. Dyer 23. | 

23. Debts by ſimple contract are poſtponed to all others, 
being debts of an inferior nature; yet an executor is 
bound, as far as he hath aſſets, to pay them, as much as 
any other debt; and therefore a ſimple contract creditor 
need not alledge, that the executor had aſſets to ſatisf 
debts of a ſuperior nature, and his alſo; but if the tru 
be, that the executor hath only aſſets ſufficient to ſatisfy 
ſuch ſuperior debts, he muſt plead it. 2 Bac. Abr. 434. 

But by the 29 C. 2. c. 3. No action ſhall be brought 
whereby to charge any executor or adminiſtrator upon any ſpe- 
cial promiſe to anſwer damages out of his own eflate, unleſs 
the agreement upon which ſuch act ion ſhall be brought, or ſome 
memorandum or note theres ſhall be in writing and ſigned by 
the party to be charged therewith, or ſome other perſon there- 
unto by him lawfully authorized. 1. 4. | 

But albeit the law requires, that debts ſhould be paid 
according to their ſuperiority, as herein ſet forth; yet 
may an executor pay a debt on a ſimple contract before a 
ſpecialty, if he hath no notice of ſuch ſpecialty : for 
otherwiſe it might be in the power of the obligee to ruin 
the executor, by keeping his' bond in his pocket until the 
executor ſhall have paid away all the aſſets in diſcharging 
ſimple contract debts. 2 Bac. Abr. 434, 5. 8 
Hut of debts upon record, the executor ought to take 
notice at his peril, 2 Bac. Abr. 435. 

And in the caſe of Greenwood and Brudniſh, T. 1720. 
A man mortgaged his lands, and gave a bond to perform 
covenants, and after died inteſtate, His widow, without 
taking letters of adminiſtration, poſſeſſed her ſelf of his 
[115 eſtate, and paid it all away in ſatisfying debts on 

mple contract. About ſeven years after, an old dor- 
mant intail was diſcovered, and the heir in tail brought 
an ejectment, and recovered poſſeſſion, Whereupon the 
mortgagee ſued the widow upon the bond, She brought 
a bill for an injunction, having paid away all the teſtator's 


aſſets before any notice of this bond, and therefore al- 


ledged that ſhe ought not to- be chargeable with à de- 
MW” vaſtavit. 
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. vaſtavit, The defendant demurred, and the demurrer 
was clearly allowed, the bill being an attempt to alter the 
courſe of law. But if any extraerdinary fraud had been 
charged on the defendant, by which ſhe had been de- 
ceived, or induced to pay away the aſſets, that might 
have varied the caſe. Prec. Cha. 5 355 


24. A perſon indebted by bond and ſimple contract, 
deviſeth lands to truſtees to be ſold for payment of his 
debts; It was reſolved and declared to be the conſtant 
rule, that the creditors ſhould have in proportion, and 
not the bonds to be firſt ſatisfied ; for it ſhall be conſtrued, 
that (one of them being as much a debt as the other) the 
teſtator intended they ſhould all be paid alike ; and if the 
value of the land fall ſhort, they ſhall be ſatisfied in pro- 

jon: So legatees ſhall have equal proportion pro rata, 
according to the greatneſs or ſmallneſs of the legacy; for 
the land is made Febtor : But otherwiſe it is of judgmints ; 
for theſe do affect the land by their own ſtrength and 
nature, and would have had the preference whether ſuch 


deviſe had been made or not. 2 Freem. 49, 175. 


But if a man only charge his lands with the payment 
of debts, ſo that the lands deſcend ſubject to them ; bonds 
ſhall be preferred to ſimple contract debts. 1 P. Will. 


11 man deviſeth lands to two perſons in truſt, to be 
ſold for payment of his debts, and maketh the ſame per- 
ſons executors. The queſtion was, whether bond debts 
ſhould have a preference, or all debts be paid pari paſſu ? 
The difference was taken, when the ſame perſons that 


are truſtees to. ſell the lands are executors likewiſe, and 


where not; for in the former caſe, after the land is ſold, 
it is aſſets even at law; and therefore to decree them to 
pay otherwiſe than according to the legal courſe, would 
be to decree a devaſtavit. And in this caſe it was de- 
creed, that bond debts muſt be preferred. Prec. Cha, 


127. 

But in the caſe of Lewin and Okeley, July 26, 1740: 
Where there was a deviſe to truſtees for the payment of 
debts, and the ſame perſons were made executors; it was 
held by lord Hardwicke, that this ſhall be equitable, 
and not legal aſſets, and all the creditors muſt be paid 
pari paſſu. There have been caſes (he ſaid) in which it 
was held, that where truſtees are made executors, debts 
ſhall be paid in a courſe of adminiſtration, but the mo- 
dern reſolutions have been otherwiſe. 2 At. 50. 

| | A aſe 
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In what caſs 
debts ſhall be 


paid pari paſſy, 


(I. „ 11 een uod, ) he { 
A. laßt for = 'Y or 4 bond ar 9 2 1 a . ty inte 
taken in a truſtee's name, being per/ongl aſſets, tal be be 
applied. in 2. courſe of adminiſtration, and not for, the N 
payment of all the debts equally. , 2 Yern, 26. debt 
"If 4 man poſſeſſed of a term ſor years, martgageth it Gul 
and dies, leaving, debts ſome by bond, and ſome by ſimple that 
f contract; the equity of redemption is equitable aſſets, and das 
ſhall be liable to all the debts equally. 3 F. Will. 341. fun 
And the diſtinction ſcemeth to be this: Where there Rel 
are legal aſſets, that is, aſſets which are liable at Jaw Wil 
without the help of equity, there the executor may app! fe” 
them according to the courſe of law, which, allows . * 
requires V. 16:22, to be made in certain caſes, as hath chir 
been mentioned; but where there are only equitgþle aſſets, 66 
that is, aſſets which are nat liable without the help of 2 571 
court af equity, in ſuch caſe the court will direct the em 
application thereof according to that courſe which is moſt ao 
equitable and juſt, namely, to pay every creditor, his #1 
ſhare in proportion. oO IS ee cree 
So where the aſſets are partly gal and partly equitable ; but 
altho* equity cannot take away the legal preference on 4 
legal aſſets, yet where one creditor has been, partly paid I 
out of ſuch legal afſets, when ſatisfaction comes to be ver) 
made out of equitable aſſets, the court will poſtpone him 70 
rl there is an equahty, in ſatisfaction to all the other cali 
creditors out of the equitable aſſets, praportionable to ſo the 
much as the legal creditor has been ſatisfied out of the yea 
legal aſſets, Cha. Cg. Talb. 220, 2 Vern, 435. the: 
In het cafe in- 25. As debts upon judgments, tecagnizances, mort - Wt 
tereſt ſhall be e- gages, bonds, and other like ſpecialties, ſball carry in- an 
* dtereſt; ſo alſo intereſt hath been allowed upon demands cell 
due by covenant, a ho' it was objected that they were not chat 
liquidated, and only ſound in damages, Viner. Intereſt, C. deb 
Where a man prays ſatisfaction for a ſimple contra? pale 
deht, merely out of perſonal aſſets; a court of equity; will the 
of courſe direct the debt to be paid with Lata to be Fri 
pompory! (fa one year ater the teſfator's death, Bar- 75 
nara, 229. 118 | BM LOO! ai ir 
But where a rea eſtate js charged with the payment of Yi | 
_ debts, as well as the perſonal ; the lord chancellor Hard- died 
wicke ſaid he did not know, that it was abſolutely fixed, * 
that ſimple contract debts ſhould carry intereſt from that Hou 
time; and he believed, if the decrees of the court were n 
looked into, it would be found, that a great many of 8 
them are in this form, that the maſter ſhould take an lim. 
account of the value of the eſtate and of the debts, that 


he 


he ſhould compute intereſt upon ſuch of the debts as carry 
intefeſt, Without giving any direction, that intereſt ſhould 
| computed upon” the other debts. Id. 2152 
Where 4 _ his _ the payment of his 
debty; it is ſaid, that this deviſe makes the land as 'a fe+ 
curity or mortgage for all the teſtator's debts, as well 
thoſe by ſimple contract as otherwiſe; and the ſimple cons 
tract debts ſhall carry intereſt, as the land, which is the 
fund; yields annual profits : By lord chancellor Macetef: 
—4 who ſaid that this was the daily practice. 2 P. 
(| *  _ ** 1 
But where a real eſtate is charged only with the pay+ 
ment of debts; the lord chancellor Hardwicke ſeemed to 
I, this will not make the ſimple contract debt; 


* 


to catry intereſt, And he ſaid, that on a general deviſe 
bf lands for the payment of debts, he ſhould think that 
{imple contract . debts ought not to carry intereſt, Bar- 
The atrears of an annuity or rent charge are never de- 
creed to be paid with intereſt where the ſum is uncertain, 
but'6nly: where it is certain and fixed. Caſ. Talb. 2. 

In the caſe of Litton and Litton, T. 1719. Intereſt of 
an infivity' was decreed by the lord chancellor from the 
ve "day it became due. But Mr Peere Williams adds 
7. as to this, and ſays, it ſeems the arrears ſhould 
carry intereſt only from the firſt day of payment next after 
the 'artears of the annuity became due; if payable half 
yearly, then from the next half year day; if quarterly, 
then from the next quarter day; and ſo has been the 


common rule in theſe caſes. 1 P. Will. 541. 


26. T. 1700. Staggers and Melly. At the lord chan - Dete barred by 
cellar's houſe. It was held by Cowper lord chancellor, — — of 


that if one by will ſubje& his lands to the payment of his 
debts, debts barred by the ſtatute of limitation ſhall be . 
paid; for they are debts in equity, and the duty remains; 
the ſtatute hath not extinguiſhed it, tho' it hath taken 
my the remedy. 1 Salk. 154. 2 Vern. 374. 
T. 1726. Blakeway and the car] of Sreffrd: In 1707, 
vir Henry Johnſon was indehted ta Blakeway in 3431. 
n 1714 be received 501 in part, In 1719 Sir Henry 
died, having made his will and deviſed his lands to his 


- Executors, in truſt to pay his debts. The executors re- 


nouncing, the earl of Strafford adminiſtred with the will 
3 Blakeway brought his bill to be paid out of 

e aſſets, The earl of Strafford pleaded the ſtatute of 
limitations ; and that neither he, nor (as he believed) Sir 


v4 Henry 
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Henry, made any promiſe to pay the debt, within fix 
before the bill brought, . chancellor: I would 
by cautious of giving any relief againſt an act of parlia- 
ment ; but it is plain, the debt is not extinguiſhed by the 
ſtatute of limitations, ſince the ſtatute muſt be pleaded, 
which the defendant is not bound to do; and if he af- 
terwards will acknowledge the debt, it takes it out of the 
ſtatute: and his lordſhip over-ruled the plea, Upon ap- 
peal brought in the houſe of lords, this decree was re- 
verſed,” and the plea ordered to ſtand for an anſwer. 2 P. 
Will. 37 3: _ | | 
But if the debtor by his will directs that all his debts 
ſhall be paid, or makes any proviſion for the payment of 
his debts in general; this will revive it, and bring it out 
of the” ſtatute, and make his executors liable. Prec. 
Cha. 385. 
So if the debtor, upon application for that particular 
debt, acknowledges and promiſes payment (for a bare 
acknowledgment is not ſufficient) ; this will bring it out 
of the ſtatute : for the acknowledgment and promiſe is a 
new evidence of the debt. Id. © te 
But in the caſe of Norton and Freeker, H. 1737. It 
was ſaid by the lord chancellor Hardwicke, that an exe- 
cutor is not compellable, either in law or equity, to take 
advantage of the ſtatute of limitations, againſt a demand 
| aeherwiſt well founded. Tr. Att. 526: 
Executor my 27. Where a teſtator is much indebted, and the exe- 
* to — cutor” is deſirous to be rid of the aſſets; the executor's 
— — ſfafeſt way is, to file a bill in chancery againſt the credi- 
tors, to the end they may, if they will, conteſt each 
others debts, and diſpute who ought to be preferred in 
payment. 2 Vern. 37: | ; 
Plea of plene 28. In debt againſt ari executor, if the defendant plead 
sdouniftrant, fully adminiſtred, if any aſſets be found in his hands, al- 
tho” there be not to the value of the debt; yet the plain- 
tiff ſhall have judgment for his whole debt of the goods 
of the teſtator. 1 Roll's Abr. 929. . 5 
But if it be found, that he had nothing in his hands; 
the judgment ſhall be, that the plaintiff ſhall take no- 
thing by the writ, and ſhall not have judgment of the 
debt: for he hath waved this advantage' by taking of the 


iſſue, and judgment is to be given upon the verdict. 


1 RolPs Abr. 929. | | 
Ples of neunque 29. If an executor plead ne ungue executor, and is found 
daten.“ "executor; the judgment ſhall be general, to recover the 

debt, for his falſe plea, 1 Roll, Abr. 930, 


Is 


oth: 


the 


3 
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an action of debt againſt an executor, who pleadeth 


that he is not executor nor ever adminiſtred as r 


and coſts. 


* 


x Ro, Abr. 927 Tracy Att. 293. 


and this is found againſt him; the judgment ſhall be 

goods of the teſtator, if there are any ſuch, if not, 
of his own goods; as well for the debt, as for. the da- 
mages | 
Zo. An executor ſhall not 
until the legatees ſhall give bond to refund in 
or in the whole, for the ſatisfaction of debts, if any ſh 


appear unſatisfied. Cha. Ca. Finch. 1 36. Viner. Devi 


d. 7, | | 
Ver febts are to be paid before legacies : and if 
ſpiritual court will compel an executor to pay a legacy 
before he pay the teſtator's debts ; a prohibition will lie. 


Law of Ex. 182. 1 
But where lands are deviſed for payment of debts 


Soifa man 
certain thi 


the 


and 
legacies, and the debts are ſuch as land is not liable to 
ſatisfy, as debts by ſimple contract; there, it is ſaid, the 
debts ſhall have no preference of the legacies : but, if 
there be not ſufficient to pay all, they Ia 

proportion. 2 Freem. 270. | dy. 
bind himſelf in an obligation to perform a 
ng, and deyiſeth divers legacies, and dieth, 


all be paid-in 


leaving only ſufficient to ſatisfy the obligation if this ſhall 
come to be forfeited ; yet this obligation ſhall not be any 
bar of the legacies, becauſe it is. uncertain whether the 
obligation will ever come to be forfeited : But the executor 
ſhall make a conditional delivery of the legacy, to wit, 
that if the obligation ſhall be recovered againſt him, 
legatee ſhall redeliver the legacy. 1 Rolls Alr. ga8. 


the 


VII. Of the payment of legacies, and diſtribu- 


tion of inteſtates effects. 


And, 


J. Concerning the payment of legacies. 


I. Concerning the diftribution ef intefates effect: 


| I Concerning the payment of legacies, | 


forced to. pay legacies, Debis to be pal 
proportion, 


legacies. 


I, Y the ſtatutes of the 25 . 2. c. 2. and che 1 G, What perſons 
«2. c. 13. perſons required to take the oaths and ae imapable 


MS. qualify themſelves for offices, who ſhall 


act 


without 


of a legacy, 


29 


delete le» Jene legacy Tuc, by taking 3 a bond for i i 2 
gocies are taken 


away or extia- 


is given to a child, who afterwards, u 


matter. 


Tuills. Pay 25 of n 
. er. foal! Ane be. incapable o J of any 


1655 N 'Perfons denying che tri 
Gebete that AR, 125 poll Tan of” Ig 


den 
in ing the chriſtian religion to be true, or the hol) ciel 
of divine 1 mall for the ſeco1 N 


nate of CLI * 
c. 27.  Artificers going but of e 
kg ae og (ting their trades in foreign ae 
I 8 pable W 


ere the fatute of limitation was pleaded n 
A e, due twenty years before ; ; ou 
5 lord chancellor, that a en is not ba ed 


fo 


mots Hor ever had been ſo held. © 2 Freem. 22. TY 


The fath by his will gave to his daugh ter 


Afterwards, on her martiag x. 


it of his eſtate, 
for what ſhe ſhould have out 


was mat 


nat was to be in full of what was intended her thefcout, 

was decreed by the maſter of the rolls, and confirriied 
by t the lord chancellor, that this was an ademption of the 

y, and that the 11001 was to be in full of wh 
da ter. Was to have out of the ſaid eſtate. * 
A. 4 C 1. 2 Cha. Ca. 35. 

* A men by his will gave his four daughters you 4 piece, 
end afterwards married his a tet fans lalntiff, 
and gave her 700 on ter that, kes à co- 
ac, ae 2 e ape to his Anmeld 466 ters, 
and thereby ratifies and confirms his will; and dies. The 

plaintiff preferred his bill for the le 157 9 'of 6001 given to 
his wife | y the ſaid will, It wis Ra | "of 
the rolls, that the portion given by the free in his life 
time ſhould be intended in fatisfaction of the legacy. And 
it was agreed to be the conſtant rule, that where a legacy 
marria or o- 
therwiſe, receives the like or a greater ſum, it ſhall be in- 
tended in fatisfaftion of the legacy, unlefs the teſtator de- 
clares his intention to be otherwiſe. And it was ſaid, the 
ul of rat $of rauffing and confirming do not alter the caſe, "tho' 
to a new publication ; being only words of 
ray and declare nothing of the teſtator's intent in this 
2 Freem, 224. Ired and Hurſt, M. 1698. 


A man ſeiſed in fee, deviſed to his children 10001, 


payable at / ſeyeral times, by gol a year, with which fums 
0 


le be 


firſt paid after his debts, beſides a ſhare ge 57 700 4 


;ther's eſtäte, and that it ſhould be only 1168 5200 


t the 
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he charged "his lands, and then died. One pa payment of 


tions, and. five years paſſed, The devilee ſued 

5 whole, | But it was decreed, that what became 

er the fine, was barred by the Ane; but not the 

wh ue before : n by fine. H. 30 
31 C,. Wakelin and Warner. Ca. 247. 

Legacy given out of a term fir years; if the term 

a the legacy is extinct, Cba. Ca. heb 


= due;. 2 the lands were aliened by fine 


* legacy of a leaſe of tithes is extin iſhed b 


al of the leaſe ; but a republication of the N [fer 2 — 


renews reftores the legacy. 2 Pexo, 418. . 
'A legacy was deviſed out of debts due i in ſeve coun. 
ties, and they were all called in before the teſtator's death; 
t the legacy remained And a difference, was taken 

bees pecuniary an a ſpecific legacy ; for in the firlt 

12 FE 21a will remain, though the debt upon which 

it is c arged bo paid in : but the ſpecific legacy may he 

if i INT ed, So where * legacy was Sr 
e debt out of which it was directed to be paid d 

5 unto; yet ſuch ſum being expreſly deviſed, an 
2 5 7 it was decreed to be paid. Cha. 8 
Ne 


1928. 120 — 2 One by will deviſed thüs: 


give to my granddaughter Mary Ford (the plaintiff) 
the ſum of 40 I, being part of a debt due and owing to 
me for rent from G. M. ſhe allowing what charges Fan” 
be dender in getting the ſame : Alſo, I give unto my 
randſons the reſt and reſidue of what is owing to 
me 0 rom the ſaid G. M. which is about 4ol Morey oh 
equa divided between them, th owing char 
aforeſi2d. Afterwards, the Nadz receiveg the 1 5 
debt owing for rent from G, M. For the plaintiff it was 
inſiſted, a there was ä difference between a ſpecific" 
and 4 pecuniary legacy; that tho? the diſpoſing « of a ſpe- 
cific 1 might be an ade bien of it, yet this being a pe- 
cuniary Ph egacy, the bay ing the money to the teſtator 
would be a loſs 'of it. On the other ſide, it was inſiſted, 
that there is a difference between a voluntary and 2 com- 
pulſory payment; that tho' the firſt was no adem Yon, 
yet the (ecand was, and G. at the teſtator campelled 
to pay in the money, But the lord chancellor was of 
opinion, that there was no foundation for the difference 
taken in the boaks between a voluntary and compulſory 


payment: for the latter might be, with an intent to fe. 7 


cure 


Legaey where to 
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cure the legacy at all events; 7 decreed to the plain- 
tiff the 4ol legacy. 1 Abr. Ca,. 302. | 

8o in the caſe Fig Aſpton and As gg M. 1735: where 
the teſtator deviſeth a debt, and afterwards receives it, or 
otherwiſe calls it in: In neither of theſe caſes is this an 
ademption of the legacy; ſeeing this might be done from 
an apprehenhon of ſuch debt 9 in danger, and with a 
deſign to ſecure it; and being perſonal eſtate, and not di- 
miniſhed by remaining in the teſtator's coffer inſtead of 
the hands of the debtor, it may well paſs by the will. 
3. Vill. 386. 

M. 1736. Partridge ad Partridge. The teſtator de- 
viſed to the legatee 10001 capital ſouth ſea ſtock. At the 
time of making his will he had 1800l of ſuch ſtock; and 
after by ſale Went it to 200l; which he after increaſed 
to 1600l, and died. Between the making his will and 
his death, the act took place, which changed three fourths 
of the capital ſouth ſea ſtock into annuities. This le 
is not taken away or impaired, by the ſale, or by the ad 
of parliament. Caſ. Talb. 226. 

3. The legatary or deviſee may not of his own head 
take the goods or chattels deviſed to him, out of the poſ- 
ſeffion of the executor, becauſe the law gives him a re- 
medy for the ſame, and becauſe the law doth not ap- 
point that the legacies ſhall be paid until the debts of 
the teſtator be ſatisfied. in. 19. 2 Bac. Abr. 


as 5, or if the executor do detain the legacy, or do ſlack 
the performance of the teſtator's will ; the legatary muſt 
ſue the executor in the ecclefiaſtical court, for the ſame 
legacy ſo detained or not ſatisfied. Swin. 18. 

For where a deviſe is made of s, if the executor 
will not deliver them to the deviſee, he hath no remedy 
by the common law. Terms of the, L. Devile. 

4 F - an action = the caſe lieth not a an executor 

r a legacy; unleſs he promiſe to pay it upon con- 
. 11 legacies . only . ited." the 
ſpiritual court, or in the courts of equity, 1 Sid. 46. 
Fin Actions. O. c. 7. 

And in caſe of ſuit in the ſpiritual court, it behoveth 
the deviſee to have a citation againſt the executor of the 
teſtament to appear before the ordinary, to ſhew why he 
Devite. not the will of the teſtator. Terms of the L. 

eviſe 

And although certain goods in ſpecie are given to a 
man bywill ; yet he cannot take hem without the exe- 

. cutor's 


THis. Payment of legacies, 
cutor's aftnt;” fo if a term for years be ſo gen to him, 
he cannot enter into the land without ſuch affent : for it 


may be; the executor hath not aſſets belides, to'pay the 


teſtator's debts. Law of Ex. 262, ' © | 

Yea if 2 man do bequeath goods to another, which 
are in tie cuſtody of that other perſon ; $ if he detain 
them from the executor (who hath not aſſented to the le- 
gacy), the executor may have an action of detinue or 
Freſpaks or of trover after demand of the goods, againſt 
the ſaid legatee. Law of Be. de n e | 

But incaſe of a deviſe of , the deviſee may enter 
without the aſſent of the executor ; and if the heir at law 
ſhould enter before him, the deviſee may enter and eject 
him. 1 If. 111. | | ; 
For ſeeing that an inheritance devifed is not demand- 
able in the eccleſiaſtical court, but in the temporal; thete- 
fore the legatary, according to the deviſe, without far- 
ther aſſignment or delivery, may enter into the ſame after 
the death of the teſtator. Stoin. 19. « 
But if chatteli real, as a leaſe, be bequeathed by will; 
a man may ſue for the ſame in the court eccleſiaſtical. 
Swin. 19. Wy | 

If a legacy be granted out of lands in fee ſimple; this 
ſhall not be ſued for in the ſpiritual court: But if land 
be deviſed to be ſold for payment of legacies ; the land being 
ſold, the fuit for the money to be diſtributed may be in 
the ſpiritual court; for the money is perſonal, and aſſets 
in the hands of the executors, ſo as it favours not of the 


realty being executed. Cys. Car. 396, 397. Brownl. 


But Where a'man deviſeth that his executors ſhall ſell 
his lands, and out of the money which ſhall be raiſed by 
ſale, giveth a portion to his daughters; it hath been ad- 
Judged, that neither the land nor money is teſtamentary, 
for it is not aſſets to ſatisfy debts, but a ſum ariſing of 
land, and appointed to ſperial uſes in way of equity, and 
not as a legacy, and therefore not to be ſued for in the 
eccleſiaſtical court, but in a court of equity: and the 
eccleſiaſtical court cannot hold plca of a legacy in equity, 
but where it is a legacy in law indeed. Cro. Car. 395, 

396. Swin. a. 19. | 8 
So if a man deviſe lands to be ſold for the payment of 
debts, and diſpoſe of the ſurplus to ſeveral perſons ; that 
cannot be ſued for in an eccleſiaſtical cout, but only in 
a court of equity: becauſe that is not a legacy merely of 
goods and chattels, but it ariſeth originally out of lands 
| and 
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and tenements ; and they bavg a teſtamentary juriſdi tion 


touching chattels only. Kr. 72. 10 .. 118. 
So where the teſtator deviſed a to one, $4 be 
paid out of the profits of his land, and he deviſed! thoſe 
very lands to his executor for a term of years, and, died; 
adjudged, that this was a temporal matter, and. not teſ- 
7 decauſe the legacy was to ariſe out of the 
prafits o lands. Stein. 20ñ a: bas vi. 
-» But; where the teſtator deviſed leaſes ta his eldeſt, ſon, 
and that out of the ſame he ſhould raiſe ſuch a ſum of 
money for portions for his daughters, who libelled in the 
jitual. court fur their portions 3 it was adj udged, that 
this ſhould not be accounted as a rent iſſuing oùt of the 
Lands, but as a teſtamentary legacy, and to be xecovered 
in that court. 1 Bulft. 153. | 


i Ch AMS iis 
. 2 flu. Exer and Jener. It was held by Halt chief 


juſtice, clearly, that a deviſee may maintain an action at 
common law, + coup a tertenant fot a legacy devuiſed out 
of land ; for where a ſtatute, as the ſtatute of wills, gives 
a right; the party by conſequence ſhall haye an action at 
law do recover that right. 2 Salk, 415. „nit 203 2911 
But the uſual remedy in ſuch like caſes, is in. equity. 
3 Salk. 22 { | 490 i vl AOMIMMAODd 2n? 
It is ſaid, that where the eccleſiaſtical court, and a,court 
of equity have. a concurrent juriſdiction, . Which eyet is 
firſt of the cauſe has a right toproceed;;- and 
the ſame of all other courts. But Where :the.,huſband 
hath ſued. in the ſpiritual court for a legacy given to/the 
wife, the court of chancery hath granted an injunction to 
ſtay proceedings; becauſe the ſpiritual court carigat. oblige 
him to make an adequate ſettlement on her. Prec, Chu. 
546. AAP | 3.001074 + 4 26%.) 
So where a perſonal legacy was given to an, infant; it 
was held, that the ſame is more properly cognizable in 


chancery than in the eccleſiaſtical court ; and it; the; mat- 


ter had proceeded to ſentence in the eccleſiaſtical court, 
yet it was proper to come into chancery for the executors 
indemnity ; for in the chancery legatees are to give ſe- 
curity for the money, but not in the ſpiritual court; and 
the chancery will ſee the money put out for the children. 
1 Fern. 26. i 3 IC 23X5 7 
So where there is a truſt, or any thing in nature of a 
truſt; notwithſtanding. the - eccleſiaſtical. court hath an 
original juriſdiction in legacies, yet the chancery will 
grant an injunction to ſtay the proceedings in * 3 
ic 
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wr hy $ ANT? ne, nn 
dine: 
50 A. en Au is ſuppreſſed or deſtroyed, th dul for 
a perten legacy may be in equity in the firſt inſtance, 
withdur reſorting to ithe ſpiritual courts otherwiſe it 
woulÞ put the pluintiff upon great difficulties: for:in che 
Piritua} court, the plaintiff muſt prove it a Will in writ- 
ing Nr. muſt likewiſe prove the contents in! the very 
and muſt alſo prove the whole will, tho“ the re- 
ont of it doth not at all Neef o, dr regard His le- 
gücy: which the temporal not put a petſon up- 
on doing! 2 more, when the legacy 289 
out bf perſonal and real eſtate; for as to the eſtate, 
_— no'occaſion to reſort to N court at 
Ath. 366. F104 3-60 
e be reeovered in the ſpiricail court agiinſt 
with the will annexed, or LI an ur 
ee wrong, 1 Roll's Abr. 919... 
Where che executor, being ſued in the folnitual- Gurt 
for a legacy, pleads the legatee's releaſe, and that court 
tries the validity of that releaſe, the common law will 
not prohibit them, provided they try it by the rules of 
the common law; becauſe they have juriſdiction of the 
legaey, which is the original cauſe. © 2 RalPs Abr. 307. 
= Bur where'plene adminiftravit was pleaded in the ſpiri- 
tual court, and proved by one witneſs, which they would 
not ullow ; a prohibition was granted. Het. 87. 
do where an executor, being ſued for a legacy in the 
ſpiritual: court, pleaded the plaintiff's releaſe, which was 
tifallowed' there, becauſe the witneſſes were dead, and 
that court refuſed to allow circumſtantial proofs of che 
releaſe ; a prohibition was granted. 2 Null Abr. 302. 
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3 4. An executor may in ſome caſes be compelled to give Security to be 
e in ſecurity to pay a legacy; as where 1000 | was deviſed to given, when the 
at- a perſon to be paid at the age of twenty one years; and yo payment 
urt, upon a bill exhibited againſt the executor, ſuggeſting a 
or's devaſtavit, and praying that he might give ſecurity to 
ſe- pay the legacy when due, it was decreed accordingly. 1 
and C. 121. 
ren. The teſtator deviſed 8001 to an infant, to be paid by 
4 his executor when the ſaid infant ſhould attain to the age 
f 2 of twenty one years. The infant by his 2 exhi- 
an bited a bill, that the executor might give ſecurity for the 
will payment of the money. And ſo it was decreed. Sin. 
780 a. 40. Law of Ex. 187, 
ic 
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The teſtator bequeathed his perſonal eſtate to his wife 
for life, and what ſhe ſhould leave at het death to be 
equally diſtributed between his own Kiridred and hers : If 
the eſtate be fo ſmall, that ſhe cannot live upon it with-. 
out ſpending the ſtock, it ſeems ſhe ſhall not be obliged 
to give ſecurity ; otherwiſe ſhe ſhall. Prec. Cha, 71. 
. I1 Fa. Prowt's cafe. Tf a perſon, poſſeſſed of a 


leaſe for years, deviſe that bis executor out of the profits 


thereof ſhall pay to every one of his . 01 at their 
full age; the executor may pe ſued in the ile court, 
to put in ſurety to pay the legacies, and no prohibition. 
hall be granted for this ls th iſſue cut of a chanel. 2 


6G » 4a. 2D ©. aw 


ies happened, then to £5 over to another: It was 


gencies ſhould happen; and therefore ſhe was not, intitled | 


ment. Ment. 219. | ; 

And he thinks, on demand and acquittance tendred, 
he ought to pay it to an infant of tender years. (in pre-, 
fence of his guardian); payment according to the. teſta- 
tor's appointment, being the matter which acquitteth the 


4 


yer. Went. 220, 2217. — 

And Mr Clerke ſays, If a legacy be left to an infant 
under ſeven years of age, the father (or next, of kin) 
ſhall apply to the judge before whom he intends to ſuc 
for the debe and alledge, that ſuch a perſon Keen 
made his will, and appointed ſuch a one executor, in 
the ſaid will bequeathed unto his ſon being an infant 
(under feven years of age) ſuch a legacy; and that by 
reaſon of ſuch age, the ſaid infant hath not a perſon able 
and fit to ſue for the ſame; and ſhall implore the office of 
the judge in that behalf, and requeſt that curators be aſ- 
ſigned to the infant, to ſue for and recover the ſaid legacy 
from the executor: Whereupon the judge uſually 2 


eth 


age of difcretion, to wit, fourteen years, he holdeth it : 
clear, 


fe 


tus. Payment bf legacies; 
eth ſuch father vr next of kin to be curators in that be- 
half. 1 Oug 387: wy. | * 
But if the minor is above ſeven years of age, the judge 
doth not ex io conſtitute a curator, but the minor is 
to chooſe one, Either perfonally; or by commiſſion (as in- 
caſe where he lives at a great diſtance, or otherwiſe), or 
ſometimes by ſpecial proxy under his hand and ſeal, re- 
queſting that ſuch curator may be aſſigned by the judge as 
aforeſai . #d. 358; 3959s 360. f [a 
And if the executor, on ſuit of the minor by ſuch cu- 
rator as aforeſaid; pay to the curator the legacy due to 
the minor, he is di from any further payment 
thereof to the minor when he comes of age; altho? the 
curator never pay it to the minor, or ſhall become inſol- 
vent: And the reaſon is, becauſe he pays it by the de- 
cree of the judge. And therefore it is adviſable for the 
executor, not to pay the legacy until ſuit hath been com- 
menced againſt him by the eurator, and he the ſaid ex- 
ecutor hath been cited z and then let him offer to pay the 
legacy jhdicially, that is, according to the forms of the 
court z and the ſame being entred in the acts of the judge; 
the executor Is diſcharged. Id. 362, 3. "24.4 | 
And in this caſe the judge is not wont, nor is obliged, 
to deliver the legacy to the curator for the uſe of the 
minor, until he hath given caution for the indemnity of 
the judge and of the executor in this behalf, and for the 
t thereof to the minor when he ſhall come of age. 
id. 36%. | lie 
Fr in the court of chancery, in the cafe of Bullen and 
Alles; T. 28 C. 2. An infant exhibited a bill by his guar- 
dian, for al of 1001 deviſed to him. The defendant 
by his —— — and that he was al- 
ready to pay it, ſo as he might be lawfully diſ- 
charged Thich Ks plaintiff by reaſon of his _ 
could not do; and therefore inſiſted that it might be paid 
without intereſt, Which was decreed accordingly, and 
the Mfendant to be indemnified. Cha. Ca. Finch. 264. 
And in the caſe of Dyke and Dyke, H. 25 Cha. 2: 
Where 1 ies were deviſed to infants payable at a cer- 


tain time, which expired during their infancy; and the 
executor refuſed to pay the ſame; becauſe the legatees could 
not give any diſcharges by reaſon of their infancy ; it was 
- decreed, that the maſter ſhould put out the money at in- 
in the name of the guardian, or of ſuch other 
perſon as he ſhould think 2 and that the defendant 
1 ſhould 
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ſhould be indemnified | againſt the infants. Cha. Ca. 
Finch. 95. | 

In the cafe, of Holloway.and Collins, H. 26 27 C. 2. 
A legacy of 1251 was given to the plaintiff, being but 
ten years old, and at that age was paid to the plaintiff'z 
father, who died inſolvent.” This was held by the lord 
keeper to be good payment: but the attorney general 


' - urged very much the ill conſequence of this; for the law 


muſt be the ſame if it were 20001, and extends to other 
caſes of like nature, not to legacies. only; and faid, that 
the executor ought to have ſued in this court to have. paid 
it. And the lord keeper ſaid, it may be ſo where the le- 


| Fer will bear the charge of ſuit, hut nat otherwiſe. 


ut the executor having taken a bandito ſave him harm- 
leſs, it was decreed that he ſhould pay it over again, for 
he had paid it at his own peril. 1 Cha. Ca. 245. , 
But in the caſe of Strickland and Hudſan, E. 7 An. 
lord chancellor Cowper ſaid, that the maſter of the rolls, 
who had longer experience than himſelf, would never 
allow a child's legacy to be paid to the father or mother 
upon any ſecurity whatever, by teaſon of the ſtrife it 


| might occaſion in a family. 3. Cha. Ca. 168. 


And in the caſe of Deylq and Tallferry, M. 1715; a 
legacy of 1001 was deviſed to an infant of about ten years 
of age: The executor paid this legacy to the father, and 
took his receipt for it. When the infant came of age, 
his father told him he had received the legacy, but could 
not pay it him immediately, and ſaid he would not have 
him trouble the executor, for he would give it bim. 
The ſon reſted fatished with this for abgut fourteen or 
fifteen years; and his father and he having carried on a 
joint trade together, became bankrupts. - 'This legacy of 
100 | being amongſt other things aſſigned by the commiſ- 
ſioners for the benefit of the creditors, the aſſignee brought 
a bill againſt the executor for an account and payment 
of this legacy. The defendant inſiſted on the extreme 
hardſhip of his caſe, if he ſhould be obliged to pay the 
legacy over again ; that he had juſtly paid it to the father, 
whilh he was in good circumſtances ; and that if appli- 
cation had been made ſooner, he might have had his re- 
medy over againſt the father; that the father was by na- 
ture guardian to his child; and that formetly payment to 
him was allowed to be good. The lord chancellor ſaid, 
that if the father had not. made the ſon ſuch promiſe of 
recompence, and the ſon had acquieſced all that time, 
the caſe might have been more doubtful ; but this me 

| mile 
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nilſe of the father drew him to forbeat applying to the 
executor ſooner 3 and ſince the father had not and could 


not now make good his promiſe, being a bankrupt, the 
reaſon of the ſon's forbearance was at an end; he thought 
the rule of this court in not ſuffering parents to receive 


their childrens legacies was founded on very good reaſon ; 


and'therefore leſt hereafter this cafe ſhould be cited as a 
precedent, when the circumſtances attending it might be 
forgot, and to diſcountenance and deter others from pay - 
ing ſuch legacies to the parents (tho he did not deny the 
tardſhip of that particular cafe) he decreed for the plain- 
tiff againſt the executor. 1 Abr. Caf. Eg. 300. 3 Bac. 
Abr. 484. | 
Nov. 11, 1740; Philips and Paget. Mrs Paget by 
her will gives a legacy of 1001 to each of the three chil- 
dren of Mr Philips, and makes the defendant her exe- 
cutor, Teaving him the bulk of her eſtate, provided he 
pays the three legacies of 1001 within a year after her 
death, purſuant to her will. The defendant within the 
time, pays to the childrens own hands their legacies. 
The eldeſt of them was 16 years old at the time, the 
next 14, and the - youngeſt g only. And in his anſwer 
he denies that ſs. Lows this money ever came to the 
father's hands. But the children have now brodght their 
bill agaimiſt the defendant, to be paid their ſeveral le- 
gaeies, ſuggeſting that their father had imbezilled the 
money paid by the defendant during their infancy, and 


is inſolvent; and that this was a fraudulent payment to 


the father, and therefore it muſt be paid over again. 
Lord Hard wieke aſked the counſel for the defendant, if 
they knew any inſtance where an executor paying ſo 


Large u ſum as 1001 into the hands of minors, had been 


allowed ſuch payments: Indeed, in caſes where the le- 
gacies have been very ſmall, the payment has been al- 
lowed by the eourt. But in this cafe, notwithſtanding 
the ſum is above 100 J, yet as the payment by the exe- 
caſtor to the children themſelves is fo fully proved, and 
not at al}-controverted by the plaintiffs, and their loſing 
the deneßt of it is owing to the negligence and infol- 
veney of the father, I will not ſtrain the rules of this 
court to make an executor pay it over again; eſpecially 
as he made this payment to ſave a forteiture, it being 
an expreſs condition of his own taking under the will, 
that he ſhould diſcharge their legacies within a year after 
Mrs Paxet's death. But the next day the lard chan- 
cellor fad, that upon looking into the cafes, he found 
i X 2 this 


” ! 
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this a very doubtful point; and unleſs the defendant 
will agree to give the plaintiffs ſamething, he would not 
determine it, without taking time to conſider it. The 
defendant, upon this recommendation of the court, agreed 
to Pay in $01 to be divided between the three plaintiffs ; 
and each. ſide were to abide by their coſts ; and it was 
made part of the decree that the 501 was paid by con- 
ſent of all parties. And his lordſhip directed each of 
the plaintiffs, upon receiving their reſpective ſhares, to 
releaſe the legacies under the will, The caſe of Doyley 


and Tollferry, he ſaid, muſt have had ſome other cir- 


cumſtances ; for the rule is laid down too ſtrictly, that 
in all caſes where executors pay infants legacies to their 
fathers, in order to deter executors from ſuch payments, 
it ſhall be paid oyer again, Lord Cowper confirmed the 
decree of the maſter of the rolls in .that caſe z but he 
ſeemeth to have had a remorſe of judgment at the time; 
for in the Regiſter's office it appears, his lordſhip ordered 
the depoſit to be divided between the parties. 2 4th, 


80, ; ,- 0 

And in the caſe of Rotheram and Fanſhaw, Mar. 25, 
1748 ; lord Hardwicke ſaid, arguendo, that where a ſuit 
is inſtituted in the ſpiritual court, for zu infant's legacy, 
by a father, to have it. paid into his hands ; the court 
will grant an injunction : becauſe it will not allow 
the infant's money to come into the father's hands, 
3 Ath. 629. | 

6. 'By the civil law, a teſtator cannot enjoin his ex- 
ecutor to pay intereſt for the non-payment of a legacy. 
And tho” intereſt or uſury be only forbidden by the civil 
law beyond ſuch a ſum, yet it being intirely prohibited 
by the canon law, it follows à fortiori that he cannot do, 
it by that law. Ayl. Par. 342. | 

And by the laws of this realm, the receiving of intereſt 
for money was for a long time prohibited : but afterwards, 
from the unreaſonableneſs of the thing itſelf, and the in- 
convenience thereof to ſociety, theſe reſtrictions vaniſhed 
by degrees, and it became lawful to receive intereft within 
certain bounds preſcribed by the legiſlature ; and as in 
other matters, fo alſo in the caſe o ies, the courts 
both eecleſiaſtical and temporal have ed intereſt to 
be paid for legacies withheld in certain inſtances. And, 

nerally, it is ſaid, if a legacy be bequeathed to be paid 
Soars years after the teſtator's death, this difference is to 
be obſerved ; if the day were given in favour of the le- 
gates being an infant, who could not ſafely receive it 
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my ſooner, then he ſhall have the profit ; but if the re · 
ſpite was in favoyr of the executor, then the legatee ſhall 
have the bare legacy without intereſt. Hentw. 352. 

MH. 1727. Bilſon and Sanders. A legacy was given to 
an infant, the teſtator having a great deal of money in 
bank ſtock. The executor was reſiduary legatee. A 
bill was brought in the exchequer for the legacy. And 
the queſtion was, Whether it ſhould bear intereſt, and 
| from what time? | ES 

Chief baron Pengelly and baron Hale; It is a certain 
rule, that where a fund is certain, as where charged on 
land, it ſhall bear intereſt, becauſe it plainly appears the 
rents are received : So the fund on which it is charged 
produces a profit here, it is equally certain, and there- 
fore ſhould bear intereſt, and ſhould be from the teſtator's 
death, But this was oppoſed by Carter and Comyns, 
barons, that it ſhould only bear intereſt from a year after 
the teſtator's death; for as legacies are to be paid after 
debts, the executor has that time to inquire, till which 
time they are not payable, ſo not to bear intereſt : which 
was agreed. A — was offered to be made, that 
as there was 2 legacy to an infant, it could not be ſafely 
paid, and therefore could not bear intereſt. To which it 
was anſwered by the chief baron, that it might be ſafely 
paid into the hands of an infant, having proper evidence 
of the payment, as in Hentworth's Executor, 313. And 
by Carter; it may be paid into the hands of the guardian, 
having evidence; but if he takes ſecurity from the guar- 
— which ſhould prove defective, there 1 doth not 

on the ſecurity the law gives, he muſt depend on 
_ taken at his peril. Select caſes in chancery, 72. 

unb. 240. 

— 2 174 Butler and Freeman. The grandfather 
of the plaintiff, by will, after directing his debts and le- 
ies to be paid, gives all the reſt and reſidue of his per- 

eſtate to his grandſon the plaintiff at his age of 21, 
and if he die before that age, then to the defendant Free- 
man, 'whom he makes his executor. The plaintiff 
brought his bill for the intereſt of the reſidue, to be paid 
to him during his infancy. The defendant Freeman by 
his anſwer inſiſted, that the plaintiff is not intitled to it, 
unleſs he attains his age of 21; but that it ought to 
accumulate: and if the plaintiff dies before 21, that it 
will equally belong to the defendant with the reſidue. 
The father of the plaintiff inſiſted, that the reſidue muſt 


he confined to what the teſtator left at the time of his 
3 death, 
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death, and that the intereſt made after his death ought to 
be conſidered as an undi ſpoſed part, and go to him as next 
of kin to the teſtator, according to the ſtatute of diſtri- 
bution; or if the court ſhould be againſt him in this 
point, that then he is intitled to receive it for the main- 
tenance of the plaintiff. By the lord chancellor Hard- 
wicke: I am of opinion, that the plaintiff is not intitled 
to the intereſt that ariſes from this reſidue; and tho? the 
words reſt and reſidue mult be confined to what ſhall be 
found at the death of the teſtator, after his debts, funeral 
expences, and legacies are paid, yet that the intereſt 
ought to accumulate till the plaintiff arrives at his age 
of 21, and as often as it amounts to a competent ſum 
to be placed out by a truftee appointed bythe maſter. I am 
not quite ſo clear how the intereſt would go, if the accident 
ſhould happen of the plaintiff's dying before 21, whether 
to the repreſentative. of the plaintift, or to the defendant 
Freeman; but that is not neceſſary to be inquired into 
at this time. As to the father's claim, I am of opinion 
he has no right to the intereſt, becauſe the teſtator has 
given, all the reſt and reſidue of his perſonal eſtate, ſo that 
he cannot be ſaid to have left any part. undiſpoſed, and 
conſequently can have no title to it as next ↄf kin under 
the ſtatute of diſtribution. For as the deviſe of the re- 
ſidue is contingent, it not veſting till the grandſon's age 
of 21, the intereſt is ſo likewiſe, and muſt accumulate 
in the mean time; nor can the father by the rules of this 
court intitle himſelf to it as maintenance for the infant, 
becauſe it is given by a grandfather to a. grandfon upon 
a contingency of attaining his. age of 21; and as nothing 
is ſaid how the produce of it ſhall be applied, he is not 


intitled as a grandſon to be maintained out of the pro- 


duce,” The law of nature obliges only fathers to main- 
tain their childrenz and unleſs the child, from the mean 
circumſtance of the parent, is in danger of periſhing for 
want, the court will not direct the intereſt that ſhall be 
made of a contingent legacy to be applied for that pur- 
poſe: So that unleſs the parent is totally incapable, or 
under particular cireumſtances, as having a numerous fa- 
mily of children, and is bordering upon neceſſity, the 
law of the land and of nature make itincumbent on the 
arent to maintain his child. In the caſe of Atcherly and 
1 P. Mill. 783. where the teſtator Mr Vernon 
had left 60001 to the plaintiff his niece, to be paid to her 
at her age of 21, and ſhe inſiſted that the intereſt of this 
money ought to be allowed for her maintenance; lord 
Macclesficld was of opinion, that the intereſt in that 
cale 
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caſe ought to follow the principal, for it was a veſted le- 
gacy, and payable at 21. But there it was a ſum of 
money ſeparated and detached from the reſt of the eſtate, 
and a veſted legacy; here it is a contingent one, and not 
a ſpecific- ſum, but of the reſidue of his perſonal eſtate, 
which makes a difference between the caſes ; and the fa- 
ther likewiſe in the preſent caſe poſſeſſed of a good eſtate, 
and in conſiderable circumſtances. Therefore his lord- 
ſhip. decreed the intereſt which has ariſen upon the re- 
ſidue of the teſtator's perſonal eſtate ſince his death, or 
which may ariſe, to be paid into the hands of a truſtee, 


to be laid out in real or government ſecurities as often as 


it all amount to a competent ſum. 3 Al. 58. 

July 9, 1744; Heath and Perry. The teſtator by his 
will gave 1900-1; apiece to five brothers and ſiſters 
(but who were no relations to him) to be paid to them 
at their reſpective ages of 21, in caſe. they ſhould re- 
ſpectively attain that age, and not otherwiſe; and if 
any of them ſhould happen to die before they attain 
their reſpective ages of 21, that then and in Nach caſe 
the legacy or legacies of 10001. fo given to them re- 


ſpectively ſhall be void. The legatees brought a bill for 


intereſt on their legacies; By lord Hard wicke: Caſes 
of this kind, how far a legatee, who is not intitled to 
the payment of the legacy immediately, ſhall have inte- 
reſt in the mean time, depend upon particular circum- 
ſtances, Some upon relationſhip, ſome upon the neceſſi- 


ties of legatees, and moſt of them upon the particular 


pong of wills; and there is hardly one caſe which can 
be cited that is a precedent for another. Some things 
are certain in theſe caſes ; for if a legacy is given ge- 
nerally at marriage, or at 21, then the veſting and time 
of payment are the ſame, and ſhall not veſt till marriage or 
21. To go one ſtep further, where a legacy is actually. 


veſted, as if given to an infant payable at 21, yet it 


ſhall not carry intereſt, unleſs ſomething is ſajd in the 


will that ſhews the teſtator's intention to give intereſt 


in the mean time. But all theſe caſes are ſubject to 


this exception, if it is in the caſe of a child; for then 


let a teſtator give it how he will, either at 21, or at 


marriage, or payable at 21, or payable at marriage, and 
the child has no other proviſion, the court will give 


intereſt by way of maintenance, for they will not preſume 


the father ſo unnatural as to leave a child deſtitute, But 


in the preſent caſe, the legatees are mere ſtrangers to the 
4 teſtator; 
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teſtator; and nothing ſhall be taken out of the eſtate 
for their benefit during their non-age; 3 Att. 101. 
Suppoſing .intereſt to be due, another queſtion ariſes, 
From what time the intereſt ſhall accrue, Concening 
which, in the caſe of Folliffe and Crew, E. 1701, it was 
determined as follows: viz, If a legacy deviſed general - 
ly, and no time aſcertained for the payment, and the 
legatee be an infant; he ſhall be paid intereſt from the 
expiration of the firſt year after the teſtator's death ; but 
it ſeems a year ſhall be allowed, for ſo long the ſtatute of 
diſtribution allows before the diſtribution be compellable, 

and ſo long as the executor ſhall have, that it may ap- 
pear whether there be any debts : But if the legatee be 
of. full age, he ſhall only have intereſt from the time of 
his demand after the year; for no time of payment be- 
ing ſet, it is not * but upon demand, and he 
ſhall not have intereſt but from the time of his demand: 
otherwiſe it is in caſe of an infant, becauſe no laches 
are imputed to him. But where a certain legacy is left 
— at a day certain; it muſt be paid with intereſt 
from that day. 2 Salk. 415. Prec. Chan. 161. 

And in the caſe of :Maxwell and Wettenball, T. 17233 
the following points were reſolved, 1. If one gives a 
legacy charged upon land, which yields rents and profits, 
and there is no time of payment mentioned in the will; 
the legacy ſhall carry intereſt from the teſtator's death, 
becauſe the land yields profit from that time. 2. But 
if a legacy be given out of a perſonal eſtate, and no time 
of payment mentioned in the will ; this legacy ſhall carry 
intereſt only from the end of the year after the death of the 
teſtator. . 3. If a legacy be given, charged upon a dry re- 
verſion, here it ſhall carry intereſt only from a after 
the death of the teſtator, a year being a convenient time for 
ſale. 4. If a legacy be given out of a perſonal eſtate, con- 
ſiſting of mortgages carrying intereſt, or of ſtocks yield- 
ing profits halt yearly ; it — in this caſe the legacy 
ſhall carry intereſt from the death of the teſtator. 5. If 

a legacy be brought into court, and the legatee hath no- 

tice of it, ſo that it is his fault not to pray to have the 

money, or that the money ſhould be put out; the legatee 
in ſuch caſe ſhall loſe the intereſt from the time the 
money was brought into court; but if the money was 
put out, the legatee ſhall haye the intereſt -which the 

money put out by the court did yield. 2 P. Will. 26. 
As to the guantum of intereſt, the determinations have 

been various : In the caſe of Guillam and Holland, OR. 

14, 1741; Lord Hardwicke -ſaid, where à portion 2 
| "a 


» . 


- 
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charged upon land, and the will doth not mention in- 


tereſt, the court will not give any more than 4 per cent. 
tho the legal intereſt is 5 per cent. and this rule hath alſo 
been extended to the caſes” of legacies and portions 
charged upon perſonal eſtate. 2 Ait. 343. 

In the caſe of Jncledon and Northeote, Mar. 2. 1746; 
Lord Hardwicke ſaid at firſt, as no more had been. al- 
lowed for many years than 4 per cent.\intereſt to children 
for maintenance, he did not care to break through the 


rule: But afterwards, in conſideration of the intereſt of 


money being altered lately, mortgages being then at 
four and a half, and ſeveral at five per cent. he ordered 
the children ſhould have four and a half per cent. intereſt. 
3 Ath. 433838. | 

In Bryant and Speke, Dec. 6, 1748; Lord Hardwicke 
ſaid, The general rule is, that legacies out of real eſtate 
carry one per cent. lower than legal intereſt ; but if out 
of perſonal eſtate, becauſe of the higher intereſt of money 
than land, it +4007 Sima legal intereſt, unleſs parti- 
cular circumſtances induce the court to vary therefrom, 
And this, he ſaid, was in conformity to the eccleſiaſtical 


court, which gives 'legal intereſt upon legacies 'out of 


perſonal eſtate. 1 Vn 171. 5 

In Beckford and Tobin, Nov. 4, 1749; It was ſaid 
by the lord chancellor Hardwicke, that in general the 
court exerciſes as large a diſcretion as to the rate of inte- 
reſt upon legacies, where intereſt is not particularly 
given, as in any caſe; and that it is difficult to reduce 


it to a certain rule. The moſt general rule hath been, 


between intereſt of legacies charged on land, and on per- 
ſonal eſtate ; and nothing more, the court has 
faid, that land neyer produces profit equal to the intereſt 
of money, and will follow the courſe of things, and give 
intereſt, where 3 on land, one per cent. lower than 
the legal intereſt, So it was when intereſt was 
at fix ; but in general, where a legacy is out of perſonal 
eſtate, the court gives five ; and unleſs that is taken to 
be a ſort of rule, there will be no diſtinction between 
them. Nevertheleſs, in the preſent caſe, the fund 
out of which the intereſt was to ariſe yielding no more 
than four, the court allowed but fqur per cent. 1 Yez. 308. 

M. 1733. Ferrers and Ferrers, The counteſs dowager 
of Ferrers was by ſettlement and will of her late huſband 
ear] Robert, intitled to a jointure eſtate of loco! a year, 
but was kept out of poſſeſſion by earl Waſhington, the 
ſon of earl Robert by a former venter; and now inſiſted 


upon the arrears, and intereſt, from the time of her huſ- 
5 | bagd's 
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bands death; comparing it to the caſe of arrears of an 
annuity, or rent charge, which are decreed to be paid 
with intereſt. By Talbot lord chancellor: The arrears 
of an annuity or rent charge are never decreed to be paid 
with intereſt, but where the ſum is certain and fixed; and 
alſo where there is either à clauſe of entry, or nomine 
pcenæ, or ſome penalty upon the grantor which he muſt 
undergo, if tlie grantee ſued at law: and which would 
oblige him to come into this court for relief, which the 
court will not grant but upon equal terms, and thoſe 
can be no other but decreeing the grantor to pay the ar- 
rears, with intereſt for the time, during which the pay- 
ment was with- held; but intereſt for the rents and pro- 
fits of an eſtate was never decreed yet, the ſame being 
intirely - uncertain. And tho” it may be ſaid, that the 
lady is intitled to an eſtate: of 10001 a year, yet that is 
not ſufficiently certain; being only a perception of the 
profits of an eſtate, which are not to be paid at any one 
certain time, but only as the tenants of the land bring 
them in, ſome at one time, ſome at another. Cafe Tab. 2. 

7. M. 16 C. 2. Renneſey and Parrot. A legacy was 
made payable at the age of twenty-one years. The le- 
gatee by his guardian brought a bill againſt the executor 
for maintenance, ſuggeſting that he had none. The 
executor. demurred; for that the plaintiff was under age, 
and the legacy was not payable till twenty-one, and 
therefore no cauſe of ſuit, - But the demurrer was over- 
ruled. 1 Ga. Ca. 60; 

E. 1922; Harvey 1 The teſtator being 
ſeiſed of a real eſtate, and poſſeſſed of a perſonal eſtate, 
and having ſeveral children, deviſeth all his real and per- 
ſonal: eſtate to his eldeſt ſon, charging the ſame with 
1000 | a piece to all his younger children, payable at their 
reſpective ages of 21; but in the will no notice is 
taken of maintenance ſotr the younger children in the 
mean time The younger children bring their bill, in 
order to recover — 4 or ſome maintenance during 
their infancy. Upon which, the maſter of the rolls de- 
creed, that the younger children ſhould recover mainte- 
nance. He obſerved, that theſe being veſted legacies, 
and no deviſe over, it would be extreme hard that the 
children ſnould ſtarve, when intitled to ſo conſiderable le- 
gacies, for the ſake of their executors or adminiſtrators, 
who in caſe of their deaths would have the ſaid legacics : 
That in this caſe, the court would do, what in common 
preſumption the father (if living) would and ought to 

have 
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have done, which was, to provide neceſſaries for his chil- 
dren: That a court of equity would make hard ſhifts 
for the proviſion of children; as where younger children 
were left deſtitute, and the eldeſt an infant, equity would 
make ſuch a liberal allowance to the guardian of the 
eldeſt, as that he might thereout be enabled to maintain 
all the children; and for the ſame reaſon, the court would 
likewiſe take a latitude in this caſe; that ſince intereſt 
was pretty much in the breaſt of the court, tho? the will, 
were ſilent with regard to that, ar it ſhould be preſumed” 
that the father, who gave theſe legacies, . intended they 
ſhould carry. intereſt, if the eſtate would bear it; for eve- 
ry one muſt ſuppoſe it to have been the intention of the 
father, that his children ſhould not want bread during 
their infancy: That for this reaſon it had been held, that 
tho' a legacy were deviſed over in caſe of the legatee's 
dying, before twenty one, 7%. the infant legatee ought to 
have intereſt allowed him during his infancy, in order for 
his maintenance; with this — only, that where 
the eſtate has appeared to be ſmall, the court, in whoſe 
diſcretion it always lies to determine the quantum of in- 
tereſt, has ordered the lower intereſt: And it ſeemeth, 
that if one, not a parent, gives a legacy to an infant, 
payable at twenty one, without any deviſe over, and the 
infant has nothing elſe to ſubſiſt on; the court will order 
part of this legacy, in order to provide bread for the in- 
fant, to be paid preſently, allowing intereſt for. the ſame 
to the perſon paying it, out of the remaining principal; 
tho! this, is done very ſparingly. 2 P. Mill. . 
M. 1684. Barlow and Grant. Upon a bill for 1001, 
legacy. given to a child, the defendant inſiſted upon an 
allowance of 161 a year, for keeping the legatee at ſchool, 
It was objected, that only the bare intereſt of the money 
ought to have been expended in his education, and not. 
to have ſunk the principal, as in this caſe. the defen- 
dant had done. But the lord keeper thought it fit and. 
reaſonable to be allowed; and ſaid, the money laid out 
in the child's education, was moſt advantageous and be- 
nehcial for the infant, and therefore he ſhould make na, 
ſcruple of breaking into the principal, where ſo ſmall a, 


ſum was deviſed, that the intereſt thereof would not ſuf- 


lice to give the legatee a competent maintenance and 
education; but in caſe of a legacy of 10001, or the 
like, there it might be reaſonable to reſtrain the main- 
tenance to the intereſt of the money. 1 Vern. 255 
ut 


35 
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But if the legacy is deviſed over, it ſeemeth to be 
otherwiſe ; and that the court in ſuch caſe will not di- 
miniſh the principal, but only allow the intereſt thereof 
to the firſt legatee, until the time that the legacy ſhall 
become payable. 1 Cha. Ca. Leech and Leech. H. 26 
& 27 C. 2. Prec. Cha. 195 Brewin and Brewin. E. 
1702. Y 
Alſo a legacy in the hands of the father given to his 
children by a relation or other, ſhall not be diminiſhed 
= the father ; becauſe he is obliged to maintain his own 
children: As in the caſe of Dayley and Darley, Dec. 6, 
1746. A bill was brought by the plaintiff for two legacies 
of 501 each, left to himſelf and his fiſter-under the will of 
their grandfather, and for the intereſt that has been made 
thereof. The fiſter's legacy he claims by affignment 
from her. The defendant, being executor to the father, 
inſiſts he is not obliged to account to the plaintiff for 
principal or-intereſt, one hundred and five pounds being 
expended for putting him out apprentice, and much more 
than fiſty pounds in the maintenance and cloathing of 
the ſiſter; By the-lard chancellor Hardwicke : Where 
legacies are given to &child by a relation, a father can- 
not make uſe of ſuch legacy in maintenance of the child, 
but muſt provide. for him out of his own pocket; nor 
can he ſet him out in the world, or put him out an ap- 
— or clerk, with the money ariſing from the 
egacy ; and if he does, he ſhall not be allowed it. And 
he ordered intereſt to be computed on the legacies given 
to the plaintiff and his ſiſter, from the time they reſpec- 
tively attained their ages of 21, at 5 per cent. and that 
what ſhall be found due for principal and intereſt of theſe 
legacies be paid by the defendant to the plaintiff, he hay- 
ing admitted aſſets of the father for that purpoſe, 3 Att. 


| ”% Nov. 4. 1684. Palmer and Trevor. Morley deviſed 
1001 to his daughter Eliz. Palmer, a feme covert, and 
dies. The executor pays it to Elizabeth who ſpends it 
in her own maintenance. Her huſband ſues for it; and 
the queſtion was, whether this was a good payment to 
the wife, 'it being in proof that at the time of _— 
the will, Palmer and his wife lived apart, and the huſ- 
band did not allow her maintenance, and ſo it is a ſtrong 
preſumption that the deviſor intended this for her ſeparate 
uſe, ' By the lord keeper : If it had been ſo given in ex- 
ſs terms, the payment to her had been good; but as « 
it is, the huſband-muſt haye it. decreed ; he ſaid, that - T 
; caſe 
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caſe where a tenant paid his rent to his landlady, not 
knowing that ſhe was married, yet the huſband made him 
pay it over again, and no help for it, Moreover the will 
appointing | 
the teſtator's. deceaſe; the lord keeper decreed: the huſ- 
„ from that time, but if no time limited no 
Intereit. 


1 fa 


y to be paid within ſix months after 


1 Fern. 261. 
In the caſe of Grove and 


on, M. 21 Charl. Ie Security 20 
d generally, that an executor is not bound to pay a2 


legacy, without ſecurity to refund, in caſe there be a 
defect of aſſets. 
And in the caſe of Noel and | 
ſaid, that if they give ſentence in the eceleſiaſtical court 
for the payment of a legacy, a prohibition will lye, un- 
leſs they 


of legacies is to be made pro run, if the teſtator's eſtate 
will not extend to pay them all. 2 Venr. 


Abr. 115. 

. —. 
with any the payment 
tain years to come, of for the performance of any cove- 
nants or contracts at a future day; altho' the executor 
in this caſe bath goods in his hands ſufficient to pay the 


1 Cha. Caf. 1 FE | 
mnſon, M. 1682. it is 


take ſecurity to refund in caſe of inſufficiency of 
| debts, and the like; for a diminution 
358. 3 Bac. 


If the teſtator hath given bond 
of a debt after cer 


Par. 0 
—— Fong 


yet if the ſaid ſum for which the teſtator was 


bound is not paid, or-the ſaid covenants be not ful- 
filled, in ſuch caſe, the executor for his indemnity may 
offer judicially the legacy upon this condition, that the 


rſt give proper ſecurity to keep him indemnified 


with reſpe&t to the debts and covenants aforeſaid, at 
leaſt proportionably, regard 
gacies, Which if the legatary 
may leave the ſame with the regiſter upon the condition, 


1 Ought. 70. | 
Tee 2 dich ſecurity: to be given as aforeſaid, 


being had to the other le- 
ſhall refuſe, the executor 


« Know all men 
common form of bonds. ) 

«6 Whereas E. F. late of deceaſed, did on the —day 
of- duly make and execute his laſt will and teſtament, 
« and did therein amon 
at _ unto the above bounden A. B. the ſum of —and 
therein and thereof did name and appoint the above- 
n —— C. D. executor, who hath proved the ſame in 
by conſiſtory court of —and taken upon 
execution thereof: And whereas the ſaid C. P. 


by theſe preſents, &c. (as in the 
egacies give and be- 


himſelf the 


at 
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eat the requeſt of the faid A. B. actually paid to him 
the ſaid A. B. the whole legacy of —altho” there may 
Abe cauſe to apprehend à deficiency: of aſſets for pay 
ment of the other legacies : The condition of this obſi- 
<< -gation is fuch,” that if ſuch deficiency ſhall actually 
4 And bens de“ ha „the ſaid A. B. his exeeutors or 


„ adminiſtrators, ſhall within — days next after requeſt 


If aſſete fall 
Mort, in what 
caſe legatees 


ſhall abate, 


jm that behalf to him made, refund and pay back unto 
him the ſaĩd C. D. his executor or-executors, admini- 
<< ftrator- or adminiſtrators, his or their rateable part or 
4 ſhare of ſuch deficie „Then "this obligation to be 
void, otherwiſe of for a 1? 

And in a court of equ eehmom juſtice will com- 
pel a legatee to refund, altho - \no/fecurity on deen given 
for that purpoſe. 1 Vern. » 94: 

"And by the lord-ehane for — Wa ate 
not obliged to give ſecurity to refund pan! a deficiency 
of aſſets. 1 A. 291. WHeai442." © 

And the rule is, where an-Executor- d legacy, the 
preſumption i is, that he hath ſufficient to pay all legacies, 

and the court will oblige bim, if ſolvent, to pay the 
reſt, and not permit him to bring a bill to compel the le- 
gatee, whom he voluntarily paid, to fefund ; altho', if 
the executor prove inſolvent, ſo that there is no other 
Way, the court will admit a = the other ae to 
compel that legatee to refund. 2 Ver. 194. 

10. The ancient law was, hae if a man /bequeath 
201 to one, and 201 to another, and 201 to a third, and 
makes his executor and dies, having goods but to the 


Falue of 20 l in all; of which goods the executor maketh 


an inventory: -in-this vaſe he may pay which of the three 
he pleaſeth his whole legacy, and the other two are with - 
dut remedy: or he may, if he pleaſe, pay every one of 
them a rateable part: and in caſe the executor. make no 
inventory, yet he is chargeable no further than the value 
of the goods; and ſo if every legatary in ſuch eaſe ſhould 
ſue him, they muſt prove ſuſſieiency of goods, or other- 
wiſe they ſhall get nothing. Curſ. x86. 

But Mr. Clark ſays {agreeable to tho rule in the courts 
of equity) If after payment of xhe debts and funeral ex- 
Penees there be not ſuncient for all the legataries, there 
— 3 a proportionable diſtribution according to the 

of each legacy. 1-Onght. 366. 

Swinburne ſays, If the — make an in- 
Big — to che laws and ſtatutes of this realm , 
then he oy not pay to W his Whole legach, 


tho? 


\ 
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tho? he be firſt named in the will, in caſe there is not ſuffi- 


cient to anſwer unto.evesy legatary his whole legacy; but 
edudtion 


may retain! à rateable part or proportionable 

from every legacy; ſaving in certain caſes : whereof one 
is, when ſome ſpecial thing is bequeathed, as the teſta- 
tor's ſignet, or his white-horſe ; which ſpecial legacy (as 
ſome do deem) is to be ſatished and paid wholly without 


_ diminution, in . reſpect of any other general legacies, ar 


of legacies which conſiſt in quantity. Another caſe is, 
when the father doth bequeath ſomething to his daughter 
for her dower, or towards her marriage. Another is, 
when the teſtator doth bequeath any thing in ſatis faction 
or recompence of ſome injury hy him done, or of goods 
evil gotten. For thoſe legacies are not to be diminiſhed 


by reaſon of other general legacies, or legacies confiſting 


in quantity, which, ſhall remain. wholly .unſatisfied, ra- 
ther than thoſe afareſaid legacies ſhall be diminiſhed ; and 
conſequently in theſe, caſes, it is not in the power of the 
executor, to gratify any other legatary at his election. 
Stwin. 227, 228. | 

And he ſays further, that if the executor enter to the 

teſtator's goods, and will make no inyentory thereof, 
then may every legatary recover his whole legacy at his 
hands; for in this caſe the law preſumeth, that there is 
1ufficient goods to pay all the legacies, and that the exe- 
cutor doth ſecretly and fraudulently, ſubtract the ſame : 
whereas otherwiſe the exccutor is preſumed. not. to have 
any more goods which were the teſtator's, than are de- 
ſcribed in the inventory, the ſame being lawfully made. 
Swin, 228, 229. | | 
And altho' the teſtator made no proviſion for refunding, 
yet the common juſtice of a court of equity will compel 
a legatee to refund; and it is certain that a creditor ſhall 
compel a legatee, and that one legateee ſhall compel an- 
other to refund, where there is a deſect of aſſets. 1 
Dern. 
2 if one of the legatees get a decree for his le- 
gacy, and is paid, and afterwards a deficiency happens ; 
the legatee who recovered ſhall refund notwithſtanding. 
1 P. Will. 495. 

But if the executor had at firſt enough to pay all the 
legacies, and afterwards, by his waſting the aſſets, occa- 
ſions a deficiency ; the legatee who has recovered his le- 
gacy, ſhall have the advantage of his legal diligence, 


which the other legatees neglected by not bringing their | 
ſuit in time, Id. 


And 
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And altho* a legatee ſhall refund againſt creditors, if 
there be not ſufficient aflets to pay all-the debts ; and 
likewiſe againſt legatees, where all of them have not an 
equal ſhare, in regard of aſſets falling ſhort; yet it hath 
been ſaid, that an executor . himſelf ſhall never bring a 
legacy back when he hath once aſſented to it, unleſs he 
paid the debts of the teſtator by compulſion. M. 1682. 
Noel and Robinſon. 1 Vers. go. 2 Ventr. 358. 
- And the author of the Law of executors ſaith ; that if an 
executor voluntarily pay a legacy, and afterwards debts 
appear, he cannot compel the legatee in equity to refund, 
Law of Ex. 186. 
But more particularly, the author of the Law of Teſ- 
taments obſerveth, that if an executor applies the aſſets in 


 fatisfaRtion of legacies, and afterwards debts appear of 


which he had no notice at the time of paying the | p 
he may compel the legatees to refund. 1 Ch. Caf. 136. 
So he may, if compelled by a decree in chancery to pay 
legacies : But if an executor voluntarily pays a legacy, 
and afterwards aſſets prove deficient to pay the other le- 
gacies; neither the executor nor any of the other lega- 


tees ſhall compel ſuch legatee to refund. 2 Vern. 205. 


Law of Teſt. 260, 261. 
But in the caſe of Noel and Robinſon before mentioned, 
it was ſaid by the lord chancellor to be a point not as yet 


determined, whether the executor himſelf, after he hath. 


once voluntarily aſſented to a legacy, ſhall compel the 
legatee to refund. 1 Vern. 94. 

And in the caſe of Davis and Davis, E. 4G. On a 
bill by an executor againſt a legatee, to refund a legacy 
voluntarily paid him by the executor, the aſſets falling 
ſhort to ſatisfy the teſtator's debts; it was decreed by Sit 


Joſeph Jekyll, maſter of the rolls, that the defendant 
ſhould refund to the plaintiff; and that an executor may 


bring a bill againſt a legatee to refund a legacy volunta- 
rily paid him, as well as a creditor ; for the executor, 


paying a debt of the teſtator out of his own pocket, ſtands 


in the place of the creditor, and has the fame equity 
againſt a legatee to compel him to refund. Finer. De- 
vide. Q. d. 35. 

So where a ſpecific legacy is deviſed, the legatee muſt 
have it intire, though there are not ſufficient aſſets to pay 
the reſt of the legacies : But if 100 J is deviſed to one, 
and ſeveral money legacies to others, and the teſtator di- 
rects that the legacy of 1001 ſhall be paid in the fi 


place ; yet if the other legacies fall ſhort, the legatee of 


3 | 1001 


leaſeh 


Ve 
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1001 muſt make a proportionable abatement. of this lega- 
cy. H. 1681. Brown and Allen. 1 Vern. 31. 
In the caſe of Blawer and Morret, July 10, 1752; 
Lands were deviſed to truſtees to be ſold, for payment 
of dgþts and legacies ; the teſtator afterwards gives to his 


wife a general legacy of 500 l, to be paid to her im- 


mediately after his deceaſe, out of the firſt money that 
ſhould be got in after his death. It was inſiſted, this 500 1 
legacy ſhould not abate in proportion with others, from 
the particular directions attending it. By lord Hard- 
wicke : Caſes of this kind, of a claim by pecuniary le- 
gatees of a priority of ſatisfaction, ſo as not to abate in 
proportion with others, ſeldom come before the court ; 
and there are fewer, in which the court has given way 
to claims of that kind; there muſt be therefore very 
ſtrong words to induce the court to give way to it; for 
in moſt caſes, the court has diſclaimed the laying weight 
on, particular words, as the ſaying imprimis, or in the 
firſt place, or a direction for the time of payment; be- 
cauſe if the court was upon ſuch grounds to give a pre- 
ference to one pecuniary legatee, there would be no end 
of it, confidering the variety of expreſſion, and the in- 
correctneſs with which wills are frequently drawn. And 
I am of opinion, that the direction to be paid to his 
wife immediately after his deceaſe, is not ſufficient to 
give her a preference; for that only relates to the time 
of payment: He directs, that whereas the general rule 
of law. is, that legacies ſhould . not be paid until a year, 
this ſhall- be paid immediately. - The conſequence is, 
that if it is not then paid, it ſhould carry intereſt im- 
megiately : which is always conſidered as a compenſa- 
tion for delay of payment, and puts her in the ſame con- 
dition as if it was paid. 2 Ven. 420O0. 

In the caſe of Oneale and Meade, H. 1720. A man 
ſeiſed of an eſtate in fee which he had mortgaged for 


5001, and alſo poſſeſſed of a leaſehold, deviſed the mort- 


gaged eſtate to his eldeſt ſon in fee, and the leaſehold 
eſtate to his wife, and died, leaving debts which would 
exhauſt all his perſonal eſtate, except the leaſehold given 
to his wife. The queſtion was, whether there being (as 
uſual). a covenant to pay the mortgage money, the leaſe- 
hold premiſſes deviſed to his wife ſhould be liable to diſ- 
charge the mortgage. It was, decreed by the maſter of 
the rolls, that as the teſtator had charged his real eſtate 
by this mortgage, and alſo ſpecifically bequeathed the 
leaſehold to his wife, the heir ſhall not diſappoint her 
Vol. IV. 7 legacy, 
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Wills, 


legacy, by laying the mortgage debt upon it, as he might 


have done had it not been ſpecifically deviſed ; and tho? 
the mortgaged premiſles were alſo ſpecifically given to the 
heir, yet he muſt take them with their burden, as proba. 
bly they were intended; and that by this conſtruction, 
each deviſe would take effect: And that this reſolution 
did not in the leaft interfere with the caſe of Clifton and 
Birt, M. 1720. (1 P. Will. 678.) becauſe in that caſe 
there was no mortgage. 1 P. Will. 693. 

And as there is a benefit to a ſpecific legatee that he 
ſhall not contribute, ſo there is a hazard the other-way ; 
for inſtance, if ſuch ſpecific legacy, being a leaſe, be 
evicted, or being goods be loſt or burnt, or being a debt 
be loſt by the inſolvency of the debtor, in all theſe caſes 
the ſpecific legatee ſhall have no contribution from the 
other legatees, and therefore ſhall pay no contribution to- 
wards them. 1 P. Will. 540. 

But'the deviſee of an annuity for life, charged on the 
perſonal eſtate, where there is a deficiency of aſſets, ſhall 
abate in proportion with the other legatees ; for this 
is not to be conſidered as a ſpecihe. legacy. 3 Att. 
1 charities, tho* preferred by the civil law, yet they 
ought to abate in proportion. 2 P. Will, 25. 

And if the teſtator's perſonal eſtate is not ſufficient to 
pay all legacies, the executors having legacies bequeathed 
them ſhall abate in proportion with the other legatees, 
even tho” the legacies be given them for their care and 
trouble, and not generally ; for thoſe are only words of 
courſe ; and as they need not take upon them the office 
unleſs they pleaſe, they accept the legacies ſubject to that 
contingency. 2 P. Will. 25. Barnard: Cha. Rep. 435. 
2 Ath. 171. | 

In like manner land legatees and money legatees ſhall 


abate proportionably. 2 Cha. Ca. 155. 


If the executor hath only bad debts, he may offer to 
aſſign them to the legatee, and ſhall be quit. 1 Ought. 

WA: 
1 a man by will gives a leaſe, or a horſe, or any fpe- 
cific legacy, and leaves a debt by mortgage or bond in 
which the heir is bound; the heir ſhall not compel the 
ſpecific legatee to part with his legacy in eaſe of the real 
eſtate; for tho* the creditor may ſubject this ſpecific lega- 
cy to his debt, yet the ſpecific or other legatee ſhall in 
equity ſtand in the place of the bond creditot or mort- 


gagee, and take as much out of the real aſſets, as ſuch 
| creditor 


viſeth 
gacy, 
upon 
ſpecif 
credit 
viſee 
tee of 
intent 
the ot 
ne ver 
one. 
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ereditor by bond or mortgage ſhall have taken from his 


ſpecific or other legacy. 1 P. Will. 530. 

But if one owes debts by bond or mortgage, and de- 
viſeth his lands to another in fee, and leaves a ſpecific le- 
gacy, and dies, and the bond creditor or mortgagee comes 
upon the ſpecific legacy for payment of his debt; the 
ſpecific legatee ſhall not ſtand in the place of the bond 
creditor or mortgagee to charge the land : becauſe the de- 
viſee of the-land is as much a ſpecific deviſee as the lega- 
tee of a ſpecific legacy ; for it was as muth the teſtator's 


intention that the deviſee ſhould have the land, as that 


the other ſhould have the legacy ; and a ſpecific legacy is 
never broke in upon, in dll to make good a pecuniary 
one. 3 P. Will. 324. 2 Salk. 416. 

But if a man, indebted by mortgage, deviſeth his lands 
to another in fee (after payment of his debts and funeral 
charges), and alſo doth bequeath divers pecuniary lega- 
cies, and the perſonal eſtate is not ſufficient to ſatisfy both 
the legacies and the mortgage ; in ſuch caſe, if the mort- 
gagee ſhall not hold to the real, but ſhall fall upon the 
perſonal eſtate, the legatees ſhall ſtand in his room for ſo 


much out of the real eſtate, as he ſhall take out of the 


perſonal ; that being a proper fund for their payment. 
Caf. Talb. 53. 


So if a man-give legacies to his daughters, charging 


his real eſtate with the payment thereof: and other lega- 
cies to his brother, without charging his real eſtate with 
the payment of theſe : if the daughters recover their le- 
gacies out of the perſonal eſtate, then the brother ſhall 
ſtand in the place of the daughters, and take ſo much out 


of the land for his legacy, as the daughters had exhauſted _ 


out of the perſonal aſſets. 2 P. Vill. (619.) 
11. Where there are divers executors, and ſome of them 
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Co- exeeutot dy- 


are dead, the legatary muſt ſue the ſurviving executors, ing, whe ſhall 
and not the executors or adminiſtrators of thoſe that are be ſued, 


dead. And if all the executors are dead, he muſt ſue 
the executors or adminiſtrators of him that died laſt, and 
not the executors or adminiſtrators of the reſt : And the 
reaſon is, becauſe it is preſumed, that the goods of the 
deceaſed not adminiſtred by the other executors, remained 
with the ſurviving executor ; or if they did not, it was 
through his own default ; becauſe when the other execu- 
tors were dead, he might and ought to have proceeded 
againſt their executors or adminiſtrators for reſtitution of 
the goods not adminiſtred. 1 Ought. 364+ 
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II. Concerning the diſtribution of | inteſtate make 
e eftetts. 1 41 
| And herein | third 
| i. Of the ſtatutes of diſtribution. and 
| | ii. Of cuſtoms in particular places. I , 
| iti, Of che cuſtom of the city of London in par dead, 
ticular. | | who , 
iv. -Of the ae of the pier of York. * 
v. Of the cuſtom within the principality of Wales, allatte 
; : | | made 
i, Of the ſtatutes of diſtribution. 7 | 
Bi: the 22 C23 C. 2. py 10. commonly called the 0 of 
ſtatute of diſtribution, it is enacted as followeth : by ſuc 
All ordinaries, as well the judges of the prerogative courts o fag * 
Canterbury and York, as all other ordinaries and eccleſiafti- child 
cal, judges, and. tuery of them, having power to commit ad- intel 
miniſtration of the goods of per ſens dying inteftate, pull and 440 
na and are enabled to proceed and call adminiſtrators to ac- — 
count, for and touching the goods of any perſon dying inteſtate ; oo la 
and upon: hearing and due conſideration thereef, to order and 70 K 
make juſt and equal diſtribution of what remameth clear (after wt 
all debts, funerals, and juſt expences ef every fort firft allowed ft 
| and, dedudied) amongſt; the. wife and. children, or childrens inteſta 
children, if any ſuch be, or atherwiſe to the next of kindred to f An 
the dead perſon in equal degree, or legally a their * 
ſlacks pro ſuo cuique jure, according to the laws in ſuch * the 
722 and the rules and limitations hereafter ſet down ; and aiflril 
the ſame diſtributions ta decree and ſettle, and to compel ſuch —_w 
' adminiſtrators to obſerve and pay the ſame'by the dus courſe of repreſ 
his majefly's eccleſiaſtical. laws : ſaving to every one ſuppoſing Pr 
him, or themſelves aggrieved, their right of appeal, as was al- collate 
Ways in fut — £ g's: „20 An. 
Provided, that this act, or any thing herein contained, ſhall = 


not any ways prejudice or hinder the cuſtoms obſerved: within 
the city of London, or within the- province f York, er 
other places, having known and received cuſtoms peculiar to preſen 


them; but that the ſame cuſtoms may be - obſerved as for- a 
merly, any thing herein are to tho contrary — fnd H þ 
mg. ſ. 4. 1 | r gard b 

And of ah 


et 


Mills. Diſtribution. 


Id all ordinaries and other perſons by this aft enabled to 


make diſtribution of the ſurpluſage of the eflate of any perſon 


dying inteſtate, ſhall diſtribute the whole ſurpluſage of ſuch eftate 
or eftates, in manner and form following ; that is to ſay, one 
third part of the ſaid ſurpluſage to the wife of the inteſtate, 
and all the reſidue by equal portions, to and amongſt the chil- 
dren of ſuch perſons dying Iv and eb ＋ as legally 
repreſent ſuch children, in caſe of the ſaid children be then 
dead, other than ſuch child or children (nat being heir at law) 
who ſhall haur any eſtate by the ſettlement of the inteſtate, or 
ſhall be advanced by the inteflate in his life time, by portion 
or portions equal to the ſhare which ſhall by ſuch diftribution be 
allotted to the other-children to whom ſuch 8 is to be 
made : And in caſe any child, other than the heir at law, who 
ſhall have any eſtate by ſettlement from the ſaid inteſtate, or 
ſhall be advanced by the ſaid inteſtate in his life time by portion 
not equal to the ſhare which will be due to the other children 
by ſuch diſtribution as aforeſaid ; then ſo much of the ſurplu- 
ſage of the eflate of ſuch inteſtate,” to be diſtributed to ſuch 
child or children as ſhall have any land by ſettlement from the 
inteſtate, or were advauced in the 7. time of the inteſtate, 
as ſhall make the e/tate of all the ſaid children to be equal as 
near as can be eſtimated : But the heir at law, notwithſtanding 
any land that he ſhall have by deſcent or otherwiſe from the 
inteſtate, is to have an equal part in the diſtribution with 
the reſt of the children, without any conſideration of the va 

of the land which he hath by deſcent or otherwiſe from the 
mnteflate, ſ. 5. | | _ 

Aud in caſe there be no children, nor any legal repreſenta- 
tives of them; then one moiety of the ſaid eſtate to be allotted 
to' the wife of the inteſtate, the reſidue of the ſaid eſtate to be 
diflributed equally to every of the next of kindred of the in- 
teflate, who are in equal degree, and thoſe who legally re- 
repreſent them. 1. 6. 

Provided, that there be no repreſentations admitted amon 
collaterals, after brothers and ſiſters children. ſ. 7. | 
And in caſe there be no wife, then all the ſaid eſtate to be 

diftributed equally to and 28 the children. ſ. 7. 

And in caſe there be ng child, then to the next of kindred 
in equal degree of or unto the inteſtate, and their legal re- 
* as aforeſaid, and in no other manner iubatſo- 

: Provied alſo, and be it enacted, to the end that a due re- 
gard be had to creditors, that no ſuch diſtribution of the goods 
of any perſon dying inteſtate be made, till after one year be 
fully expired after the inte/tate's death; and that ſuch and every 
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one to whom any diſtribution and ſhare ſhall be ellotted, Hall 
give bond with ſufficient ſureties in the ſaid courts, that if 
any debt or debts truly owing by the inteſtate ſhall be after- 
wards ſued for and recovered, or otherwiſe duly made to ap- 
pear, that then and in every - ſuch caſe he or ſhe ſhall reſpec- 
tively refund and pay back to the adminiſtrator his or her rate- 
able part of that debt er debts, and of the cofls of ſuit and 
charges 2 adminiſtrator by reaſon of ſuch debt, out of the 
part and ſhare ſo as aforeſaid allotted to him or her, thereby to 
enable the ſaid adminifirater to pay and ſatisfy the ſaid debt 
or debts ſo diſcovered after the diſtribution made as aforeſaid, 
ſ. 8. | 
Provided always, and be it enacted, that in all caſes where 
the ordinary hath uſed heretofore to grant adminiſtration cum 
teſtamento annexo; he ſhall continue fo to do, and the will 
of the deceaſed in ſuch teſtament expreſſed ſhall be performed 
and obſerved, in ſuch manner as it ſhould have been if this act 
had never been made. 1. . 

And by the 29 C. 2. c. 3. /. 25. for explaining the 
ſaid ſtatute, it is declared, that nothing therein Hall ex- 
tend to the eftates of feme coverts that ſhall die inte/tate, but 
that their huſbands may demand and have adminiſtration of 
their rights, credits, and other perſonal eftates, and recover 
and enjoy the ſame, as they might have done before the making 
of the ſaid aft. He | 

And by the 1 J. 2. c. 17. If after the death of a father 
any of his children ſhall die inteſtate without wife or children, 
in the life time of the mother; every brother and ſiſter, and 
the repreſentatives of them, ſhall have an equal ſhare with her, 
any thing in the ſaid act to the contrary notwithſtanding. 

Enabled to proceed ta call adminiſtrators to account] At 
common law,. no perſon at all had a right to adminiſter, 


but it was in the breaſt of the ordinary to grant it to 
whom he pleaſed, till the ſtatute of the 21 H. 8. was 


made, which gave it to the next of kin; and if there 


were perſons of equal kin, which ever took out admini- 
ſtration was intitled to the ſurplus. And for this reaſon, 
this ſtatute of the 22 & 23 C. 2. was made, in order to 
prevent this injuſtice, and ta oblige the adminiſtrator to 
diſtribute. Tr. Atk, 459. 


* Of any perſon dying inteſtate} T. 8 V. Petit and Smith, 
Prohibition was granted to the delegates, to ſtay a ſuit 
there, becauſe they compelled an executor to make diſtri- 
bution of the ſurplus, he having 501 deviſed to him asa 
| legacy; 


Kills. Diſtribution, 
legacy; becauſe, there being a will, and an executor, the 
ſpiritual court cannot compel diſtribution, but only where 
the party dies inteſtate. L. Raym. 86. 

And in the caſe of the King and Sir Richard Raines, M. 
10 V. If an executor be ſued in the eccleſiaſtical court 
to make diſtribution, he not being refiduary legatee; 
though that were allowed by the canon law, yet the 
king's bench would grant a prohibition to ſtay any ſuch 
ſuit ; for all ſuits for diſtributions were prohibited by the 


| king's bench, until the ſtatute of the 22 & 23 C. 2. c. 


10. made them lawful; and they are only lawful fo far 
as is warranted by that ſtatute, which is only in caſe of 


perſons dying inteſtate. L. Raym. 363, 
E 


. 3 G. 2. Hatton and Hatton, Strange moved for a 


prohibition to the prerogative court, in a ſuit there inſti- 
tuted by the next of kin againſt the executor, to make diſ- 
tribution of the ſurplus, there being a ſpecific legacy to the 
executor ; for that altho* there have been variety of de- 
ciſions upon 'this point in courts of equity, where they 
have ſometimes held the executor to be a truſtee for the 


next of kin as to the ſurplus, yet there was no inſtance 


of the ſpiritual court's judging of a truſt, or ſetting up 
any intereſt contrary to the common law. He inſiſted, 
that in the caſe of a will the judge below is fundus officio, 
when he hath granted probate, as to all purpoſes but cal- 
ling for an inventory according to the ſtatute of the 21 
H. 8. c. 5. And he cited the caſe of Petit and Smith, as 
reported in the 5 Mod. 247. where the teſtator gave 5 1 
to the executor, and the daughter cited him to make 
diſtribution, and a prohibition was granted. And in a 
report of the ſame caſe in Comb. 378. it is ſaid by Holt 
chief juſtice, they never pretended to diſtribution in the 
caſe of an executor ; and they only do it in the caſe of an 
adminiſtrator by virtue of the ſtatute; and he denied the 
notion in 2 Ii. 33. that executors muſt divide, Dr 
Sayer on the contrary endeavoured to maintain, that the 
ſpiritual court had concurrent juriſdiction with the court 
of chancery in this caſe, as well as in legacies; and in- 
liſted that this is a partial inteſtacy, as to the ſurplus, 
But the court was clearly of opinion, that the ſpiritual 
court could not intermeddle; and ſaid, that in caſe of an 
inteſtacy, they uſed to be prohibited, as in Carter 125. 
I Lev. 233. and that the ſtatute of diſtribution inlarged, 
and not barely confirmed their power, as appears by the 
hiſtory of that ſtatute in Raym. 496, &. And the rule 
for a prohibition was made abſolute, And the court of- 
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fered, that if the common lawyers on the doQor's ſide, 
who were Reeve, Lee and Fazakerley, would ſay that they 
thought there was any thing in it, the plaintiff ſhould 
declare in prohibition ;_ but they declined it. Str. 865. 

TD order and make uf * diftribution] T. 10 V. 
Clerke and Cler te. C erke died inteſtate, His wife took 
but letters of adminiſtration to him. Clerke, brother. to 
the inteſtate, cited the defendant into the ſpiritual court, 
to make diſtribution of the inteſtate's eſtate. The de- 
fendant there ſuggeſts, that the brother hath goods of the 
inteſtate in his hands to the value of 2001. And upon 
this the ſpiritual court orders him to bring the 2001 inta 
court, to the end it may be diſtributed. And for not 
bringing it in they excommunicate him, Upon which 
he moves in the king's bench for a prohibition ; and it 
was granted as to the whole proceſs that compelled him 
to bring in the 2001. For by the court; The ſpiritual 
court hath power to make diſtribution of the eſtate, when 
it is come in, but not to fetch it in; becauſe that is to 
hold plea of debt: but the ſpiritual court might refuſe in 
this caſe to proceed to the diſtribution, until the brother 
had brought in the 2001, but they cannot excommuni- 
Cate him for not bringing it in. L. Roym, 585. 


_ Diſtribution] Where there is only one perſon that can 


take, the ſtatute veſts the right in that perſon ; altho' in 


ſuch caſe it is not ſtrictly and literally a diſtribution, 3 
F. Will. 50. r e | 


Shall not any. ways prejudice or hinder the cuſtoms obſerved 
within the city of London, or within the province of York, 
of other places] Which cuſtoms will be conſidered in their 
order afterwards. _ 


One third part of the faid ſurpluſage to the wife of the in- 
teſlate] And this, it is ſaid, altho' ſhe be a papiſt. For 
in the caſe of dying inteſtate, it is the act of the law. It is 
the legiſlator that gives theſe diſtributive ſhares to the 
widow and next of kin, It is a ſucceſſion ab inteſtato to 
a perſonal eſtate, ſimilar to a deſcent of land, where an 
heir, tho' a papiſt, if above the age of 18 years and 6 
months, may inherit. T. 1730, Davers and Dees. 3 
P, Will. 48. | 

By the ſame reaſon, it ſhould ſeem, that a papiſt is 
capable of taking as tenant by the curteſy, or tenant in 
dower, Bid. 49. in a note by the editor, 


$3: The 
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The reſidue—ta and amongſt the children] An infant in 
ventre ſa mere, at the time of the death of the father, was 
held clearly, by the lord chancellor, to be intitled to a 
ſhare by the ſtatute of diſtribution ; for he is, in the eye 
of the law, a child, and ought to be provided for as well 
as the reſt. M. 1698. and Smith. 2 Freem. 230. 


Other than ſuch child or children, not being heir at law] 
Altho' by this ſtatute the heir at law ſhall not abate, in 
reſpe& of the land which he hath by deſcent or otherwiſe 
from the inteſtate; yet if he hath had any advancement 
from his father in his life time, otherwiſe than by land 
as aforeſaid, he ſhall abate for the ſame, in like manner 
as the other children, 

In like manner it ſeemeth that coherreſſes ſhall bring to- 

into hotchpot, ſuch advancement (not being lands) 
as they ſhall reſpectively have received from their father, 
before they ſhall be intitled to receive their ſeveral diftri- 


| butive ſhares; agreeably to the general purport of the act, 


which is, evidently, to promote an equality as much as 
may be. | s 8 
ote, Littleton ſaith (1 I. 176.) that hotchpot ſig- 
nifieth a pudding ; unto which his learned commentator 
allenteth ; but this doth not explain to us the meaning of 
the word, but carries us further from it; for it doth not 
import. that kind of food in general, but metaphoricall 

ſuch only as is compounded of divers ingredients. Hat 

is'a Saxon word, not yet altogether out of uſe, and fig- 


nifieth to fake: And pot is a word well known. And 


the compound hetch-pot is nothing but ſhaking things to- 


gether in an urn or other veſſel ; and is. eaſily transferred 


to a commixture of the childrens portions. And this is 
what by the, ciyilians is called collatio bonorum, 


Heir at law] E. 5 G. 2. Pratt and Pratt at the rolls. 
Lord chief juſtice Pratt died ſeiſed of borough engliſh 
lands, leaving ſeveral children. And having made no 
will, it became a point upon the ſtatute of diftribution, 


whether the youngeſt ſon (to whom the lands deſcended 


by the cuſtom of borough engliſh) ſhould abate for theſe 
lands, or ſhould be condered as an heir at law, who by 
the ſtatute is to have a diſtributive ſhare without any al- 
lowance for lands by deſcent. And it was ruled by Sir 
Joſeph Jekyll, maſter of the rolls, that he ſhould allow 
for theſe lands, For he ſaid, the ftatute only intended to 
provide for the heir of the family, who is the 1 — 
_ w 
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Mills. Diſtribution: 
law heir, and not for one who is only heir by cuſtom in 
ſome particular places. Str. 935. ** 

But in the caſe of Lutwyche and Lutwyche, E. 1733. 
Thomas Lutwyche, eſquire, died inteſtate, poſſeſſed of a 
perſonal eftate, and ſeiſed of a copyhold in fee, at Turn- 
ham Green, which was in the nature of borough engliſh. 
The queſtion was, whether the youngeſt ſon, upon whom 
the copyhold deſcended, ſhould have an equal ſhare with 
the other. children of the perſonal eſtate, excluſive of the 
copyhold, or only ſo much as with that copyhold would 
make his portion equal to that of the other children, 
By Talbot lord chancellor: The heir at law is the eldeſt 
ſon, and not the heir in borough engliſh ; and the excep- 
tion in the ſtatute extends only to the eldeſt ſon. Yet 
nevertheleſs the youngeſt ſon, who is heir in borough 
engliſh, ſhall not bring the borough engliſh eſtate into 
hotchpot. There is no law to oblige him to do this, but 
only this ſtatute; and there are no words in the ſtatute 
that require it : for the ſtatute ſpeaketh only of ſuch 
eſtate, as a child bath by ſettlement, or by the advance- 
ment of the inteſtate in his life time. And it was de- 
creed, that the youngeſt ſon ſhould have an equal ſhare 


with the other children, without regard to the value of 


the borough engliſh eſtate, 

And the caſe of Pratt and Pratt came after this caſe 
before the lord chancgllor Talbot ; and he reverſed the 
decree of the maſter of the rolls, and decreed agreeable to 
this caſe. Caf. Talb. 276. 


NA bo ſhall have any eflate by the ſettlement of the inteſtate, 


or ſhall be advanced by the inteſtate in his life time] It hath 


been determined, that ſmall inconſiderable ſums, occa- 
fionally given to a child, cannot be deemed an advancement 
or — Thus maintenance money, or allowance 
made by the father to his ſon at the univerſity, or in tra- 
velling, or the like, is not to be taken as any part of his 
advancement; this being only his education: and it would 
create charge and uncertainty, to inquire minutely into 
ſuch matters. So, putting out a child apprentice, is no 
part of his advancement; for it is only procuring the 
maſter to keep him. for ſeven years inſtead of the parent. 
Hender and Raſe, at the Rolls, T. 1718. But the father's 
buying an office for the ſon, tho” but at will, as a gen- 
tleman penſioner's place, or a commiſſion in the army, 


theſe are adyancements pro tanto. Norton and Norton, 


A. 1692, 


Mills. Diſtribution. 


M. 1692. By the lords commiſſioners. Rawlinſon and 
Hutchins. 3 P. Will. 317. 

Alſo a proviſion made by a marriage ſettlement, altho” 
it is in the nature of a purchaſe, yet is ſuch an advance- 
ment, as that a child claiming a diſtributive ſhare ſhall 
firſt bring the ſaid advancement into hotchpot. As in the 
caſe of 0 and Phyney, H. 1708. The father, on 
his ſon's marriage, covenanted in caſe of a ſecond mar- 
riage, to pay to the firſt ſon by the firſt wife 500 l. 
There was a ſon, and ſeveral other children of the firſt 
marriage. The father of theſe children died inteſtate. 
By the court: The heir muſt bring the 5001 into hotch- 
pot, altho' in nature of a purchaſer under a marriage 
ſettlements 2 Vern. 638. 

So in the caſe of Eawards and Freeman, M. 1727. 
Before King lord chancellor, aſſiſted by Raymond chief 
juſtice, and the maſter of the rolls, and Price and Forte- 
ſcue juſtices. Mr. Freeman, on his marriage, entred into 
4 in conſideration of the ſaid marriage, and of 
4000 | portion, to ſettle an eſtate to raiſe portions for daugh- 
ters, in caſe there were no ſons, that is to ſay, if but one 
daughter the ſum of 5000 1, if two or more then the ſum 
of 60001 equally amongſt them, to be paid at their re- 
ſpective ages of 18 years, or days of marriage, which 
ſhould happen: and 801 a year maintenance in the 
mean time to each daughter. The marriage took effect; 
and they had iſſue one — only, and no ſon. Then 
the wife dies. Afterwards Mr Freeman married a ſecond 
wife; and had by her a ſon and a daughter; and died 
inteſtate, leaving a perſonal eſtate to the amount of 


200001. The daughter by his firſt wife, at that time, 


was about 12 years of age; and ſome time after, married 
the plaintiff Mr Edwards: And they brought their bill, 
to have an account of the perſonal eſtate of Mr Freeman, 
and their diſtributory ſhare thereof, And the only queſ- 
tion was, whether this 5000] ſhould not be looked upon 
to be fo far an advancement of the plaintiff the wife of 
Mr Edwards, that if ſhe would have any farther ſhare of 
her father's perſonal eſtate, they muſt bring this'50001 
into hotchpot. Far the plaintiffs it was argued, that 
they were intitled to a diſtributory ſhare, without regard 
to this 5000], which was no advancement, either within 
the words or meaning of the act, which intended only an 
advancement of children after they are in being, and 
when they are about being married or diſpoſed of in the 
world ; but this, if any, was an advencement long be- 
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| Mills. Diſtribution. 
fore the plaintiff was born, and when it was wholly un- 
known and uncertain whether there ever would be ſuch 
a daughter: That it was likewiſe contingent and un- 
certain, after ſhe was born, whether ſhe would ever be 
intitled to this fortune or not; for if ſhe had died before 
18 4 it would have ſunk into the inheritance, 


for the bene 


have died before ſhe was intitled to this 50001 : That the 
ſtatute muſt operate, either at the time of the father's 
death, or within a year after at furtheſt ; but in this 
caſe the plaintiff was not intitled to her 50001, either 
in her father's life time, or within a year after; and the 
diſtribution was not to wait, till it ſhould appear whe- 
ther ſhe would attain 18 or be married: That this 5000 1 
was not a voluntary proviſion moving from the father, 
but the plaintiff was a purchaſer thereof, in conſideration 
of her mother's portion; and ſuppoſe a child had money 
of his own, and agreed with his father, in confideration 
thereof, to have a portion from his father, after his death ; 
or if a collateral relation had purchaſed ſuch a portion 
from the father for his child, certainly this would not 
be an advancement; and the intent of the ftatute was, 
to make them all equal out of the father's perſonal eſtate, 
not out of what was purchaſed for them by others, or by 


the mother, as in this caſe —On the other fide, it was 


arguet for the defendants, that the 50001 thus provided 
for by the ſettlement, was an advancement within the 


meaning of the ſtatute ; which appears throughout to in- 


tend and preſerve an equality between the children : That 
the ſtatute makes no diſtinction, whether it was a voluntary 
proviſion of the father, or aroſe from the contract of the 
parties; and a child provided for either way, is provided 
for; and it is not like the caſes put, where a child, 
either with his on or a relation's money, purchaſes an 
eſtate, or a ſum of money from the father, but a direct 
ſale, as much as it would have been to any ſtranger : 
That this portion, tho“ not payable till after the father's 
death, was nevertheleſs a proviſion for her by him, in his 
life time, as the act ſpeaks; as the principal part of 
it, to wit, the ſecurity, was executed by him, in his 
life time; and as he was not at liberty to controul it; 
and ſuppoſe he had given ſuch a portion payable at his 
death, this would certainly have been a good proviſion 


within the ſtatute; - and here the portion is payable as 


ſoon as poſſibly it can be wanted, namely, at 18 or mar- 
riage, 


tof the heir; and the was but 12 years of 
age at the time of her father's death, and therefore might 


Mills. Diſtribution. 


riage, and a maintenance of 801 a year in the mean time; 
and tho? it is true, that a portion out of lands ſinks in 
the inheritance, if the party dies before it becomes pay- 


able, which if it were a perſonal eſtate it would not, = 
| ifs 


that is not material . here, ſince the ſtatute makes no 
tinction whether the portion is payable out of the real or 
perſonal. eſtate : That if a bill had been brought imme- 
diately after the father's. death for a diſtribution, there 
could be no inconvenience in ſetting apart a ſum to an- 
ſwer the contingency, when, it ſhould — no more 
than in the caſe of debts, which is every day done; and 
there are ſome whoſe eſtates are not got in till ſeveral 
years after their deaths; and a diſtribution may very pro- 
perly be made thereof from time to time, as they come in. 
And the court were all clear of opinion, that this was 
an advancement by the father in his life time, within the 


| 2 the ſtatute tho? contingent. and future, ſo that 


ſhe could not have that and her diſtributory ſhare like- 
wiſe, And the maſter of the rolls. ſaid, that the civil 
law, made no difference between a real and perſonal eſtate, 
but only moveable and immoveable ; and the words of 
the act, which, ſpeak of a proviſion made by the father 
in his life time, are very. proper to diſtinguiſh between 
that and a proviſion made by his will. And the chief 
juſtice ſaid, ſuppoſe the father had left but 20001 perſo- 
nal eſtate, it would be extremely hard, that the eldeſt 
daughter ſhould haye hee 50001, and a ſhare of the 20001 
alſo. And the lord chancellor ſaid, he thought any ſet- 
tlement in or out of lands, either by annuity, rent, or 
portion, would be a proviſion within the ſtatute; and 
that ſuch proviſion might be valued and brought into the 
callatio bonorum, if they think it worth their while; that 
the 50001, whether called contingent or not, is an in- 
— and ſuch a one as would happen within a reaſon- 
able time, to wit, ſix or ſeven years after the father's 
death; that the diſtribution muſt be made as the eſtate 


ſtands at the father's death, and the parties are to give 


bond to refund, if debts afterwards appear; and future 
debts due to the inteſtate muſt be diſtributed as they can 
be got in; that here the contingency has happened, and 
ſhe is now at liberty to ſay, whether ſhe will ſtick to 


that proviſion, or bring it into the computation of collatio 
bonorum, in order, to have an equal ſhare with the reſt. 
But as to the 801, a year maintenance, that is not to be 


brought in, being only for the education and mainte- 
nance of the daughter, which the parents were beſt 
judges 
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Wins. Diſtribution. 
judges of.— And accordingly the decree- was pronounced. 
1 Abr. Eg. Caf. 249. | | 

So in the caſe of Lid and Twitham, H. 1715; the 
lord chancellor Cowper was of opinion, that the word 
portion in the ſtatute, with reſpect to younger children, 


includes an eſtate in land as well as in money; and that 


this land, in the computation of the eſtate to be diſtri- 
buted, is to be added to, and computed with the other parts 
of it: but with reſpe& to the eldeſt ſon, whatever land 
came to him from his father, by deſcent, or otherwiſe ; 
he is to have his ſhare, without any conſideration of the 
value of ſuch land. Finer. Executors. [Z. 10.] 3. 

So if the father ſettles a rent out of his lands upon a 
younger child, this is an advancement, 2 P. Will. 441. 

Likewiſe if the father by deed ſettles an annuity upon a 


child, to commence after his death; this is an advance- 


ment pro tanto: and by the ſame reaſon, a reverſion ſet- 
tled on a child, as it may be valued, is an advancement 
alſo. 2 P. Will. 442. . | 

But whateyer a child receives out of the mother's eftate, 
it is ſaid, ſhall not be brought into hotchpot. As in the 
caſe of Halt and Frederick, T. 1726. A man married, 
and had three children, two ſons and a daughter. His 


wife ſurvived him; and having, out of her own eftate, 


given 10001 to her daughter in marriage, died inteſtate, 
leaving thoſe three children. The queſtion was, whe- 
ther the daughter, who had received this x0001, ought 
to bring it into hotchpot, before ſhe ſhould receive any 
further ſhare of her mother's perſonal eftate. The lord 
chancellor King ſaid, it weighed with him, that the act 


- of diſtribution was grounded upon the cuſtom of London, 


which never affected a, widow's perſonal eſtate ; and that 
the act ſeems to include thoſe within the clauſe of hotch- 
pot, who are capable of having a wife as well as children, 
which muſt be huſbands only. And ſo in this caſe (tho' 
without much debate) his lordſhip ruled, that the daugh- 
ter ſhould not bring the 10001, which ſhe had received 
in her mother's life time, into hotchpot. 2 P. Will. 
56. | | 
, And if a child who has received any advancement from 
his father ſhall die in his father's life time, leaving chil- 
dren ; ſuch children ſhall not be admitted to their facher 's 
diſtributive ſhare, without bringing their father's ad- 
vancement into hotchpot: As in the caſe of Proud and 
Turner, M. 1729. A father had ſeveral children, and 
in his life time advanced in part one of them. The child 
thus 
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Mills. Diſtribution; 


thus advanced in part died in his father's life time, leaving 
ifſue; Afterwards the father died inteſtate, poſſeſſed of a 
conſiderable perſonal eſtate, ' It was ruled, that the iſſue 
of the dead child muſt bring into hotchpot what their 
father received in part of advancement, as he, if living, 
muſt have done; in regard the iſſue ſtands in the place 
and ſtead of the father, claims under him, and cannot be 
in a better condition than the father if living would have 
been, and had claimed his diſtributive ſhare. 2 P. Will. 
60. uit 

. And the reaſon is, becauſe ſuch children do not take 
in their own right, but as repreſenting their father de- 
ceaſed, —But whether thoſe grandchildren, having been 
advanced ſome more ſome leſs hy their father in his life 
time, ſhall bring their ſeveral aur. into hotch- 
pot one with the other, before they ſhall diſtribute their 
deceaſed father's ſhare of their grandfather's perſonal 
eſtate, doth not appear to have been determined. If their 
father alſo died inteſtate, then it ſeemeth that they ſhall 
be required to bring into hotchpot ; for in ſuch caſe they 
take, not from their grandfather, but from their father: 
and this brings it within the general rule aforegoing, 0 

But where there are only grandchildren, their fathers 
or mothers reſpectively having died in the life time of 
their grandfather ; in ſuch caſe, they take in their own: 
right, and not by repreſentation of their father or mother 
deceaſed, Whether theſe alſo ſhall bring into hotchpot, 


either all together, or thoſe deſcended from the, ſame 


ſtock amongſt themſelves reſpectively, may upon the like 
grounds be matter of doubt, But it ſeemeth that this 
caſe is farther off from the rule than the former, For 


here they do not take by repreſentation, but each in his 


own right. And the ſtatute doth not ſeem to require 
that the collatio bonorum ſhall extend further than to 
children, or the repreſentatives of ſuch children : In like 
manner as- the cuſtom of London doth not extend to 
grandchildren (as will appear afterwards) ; ſo neither 
doth the cuſtom of the province of York. 8 

A doubt likewiſe may ariſe, and the ſolution thereof will 
be the ſame, where a grandchild hath received ſome ad- 
vancement, not from his father, but from his grandfather ; 


whether or no ſuch grandchild ſhall bring his ſaid advance- 


ment into hotchpot with the brothers and ſiſters of his 


father deceaſed. The grandchild in this caſe taketh not 
in his own right, but as repreſentative of his father ; and , 


3 therefare, 
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natural Way of reckoning the degrees | 
and therefore univerſally obtains, as well in the civil and 
canm, as in the commom law, Blackfl. Deſcents. 8. 

Bur chere is a difference in reckoning the collateral line 


Thus, if we would know in what degree of collateral 
kindred 


Wis. - Diſtribution. 
therefore, as it ſeemeth, ſhould not bring his own por- 
tion, but only his father's portion, into hotchpot—But 
concerning theſe points, no adjudication hath occurred, 


th portion. at equal to the ſhare which will be due to the 
ather children] A child partly advanced ſhall bring in its 
advancement only amongſt the other children * the 
wife ſhall have no advantage of it. H. 1701. Wardand 
Lant. Prec. Cha, 182, 184, 


To every of the next of kindred to the inteflate, who are in 
equal degrer] Here it is very material to inquire, who are 
theſe next of kindred in equal degree, For the perfect un- 
derftanding whereof, it is to be obſerved, that Kindred 
are diſtinguiftiet* either by the right line, or by the colla- 
teral' : Fhe riyht line is of parents and children, compu- 

by "aferndents and deſcendents : The collateral line is 
between brothers and ſiſters, and the reſt of the kindred 
among themſelves. Hl. Par. 327. 

And foraſmuch as om between two perſons pro- 
ceeds either from this, that they are deſcended one from 
the other (which makes the connexion between aſcendents 
and deſtendents), or from their being both deſcended of 
one and the ſame perſon (which makes that of collate- 
rals); we judge therefore of the proximity between two 
perſons; by the number of generations which make both 
the ene and the other of the ſaid connexions. And theſe 
generutions are called degrees, by which we ſtep from one 
perſon to another, in order to make the computation of 
their kindred, in the manner hereafter explained. 1 Stra. 


Thol of the right line are reckoned upwards, as pa- 
rents j or downwards, as children: thoſe of the collate- 
ral line are reckoned ex tranſverſi or ſide- ways, as brothers 
and iſters, uncies and aunts, and ſuch as are born from 
them. Ayl. Par. 327. ag | 3 

And there is no difference between the civil and canon 
law in the aſcending and defcending line; but every ge- 
neration, whether aſcending or deſcending conſtitutes a 
different degree: Thus the” father of og is related to 
him in the firſt-degree; and ſo likewiſe is his ſon; his 

ther and grandſon in the ſecond; his greatgrand- 
father and greatgrandſon in the third. This is the only 
in the direck line, 


Wills, Diſtribution. 
kindred two perſons ſtand accotding to the civil law 3 we 
muſt begin our reckoning from the one of —_— 
aſcending to the perſon from whom both are branched, 
and then by deſcending to the other to whom we do 
count, and it will appear in what degree they are: For 
example, In brothers and ſiſters ſons ; take one of them, 
and aſcend to his father, there is one degree; from the 


father to the grandfather, that is the ſecond degree; then 


deſcend from the grandfather to his ſon, that is the third 
degree; then from his ſon to his ſon, that is the fourth 


_ r nfl. 23. f c 
ut by the can law, there is another computation, 
For the canoniſts do ever begin ftom the ſtock, namely, 
from the perſon of whom they do deſcend, of whoſe diſ- 
tance the queſtion is: For example, if the queſtion be, 
In what degree the ſons of two brothers ſtand by the 
canon law, we muſt begin from the grandfather, and de- 
ſcend to one fon, that is one degree; then deſcend to his 
ſon, that is another degree; then deſcend again from the 
dfather to his other ſon, that is one degree ; then de- 

cend to his ſon, that is a ſecond degree. So in what 
degree either of them are diſtant from the common ſtock, 
in the ſame degree they are diſtant between themſelves. 
And if they be not equally diſtant, then we muſt obſerve 
another 4 viz. in what degree the moſt remote is di- 
ſtant from the common ſtock, in the ſame degree they are 
diſtant between themſelves; and ſo the moſt remote makes 
the degree. 1 I. 24. . 

Collateral kinſmen agree with the lineal in this, that 

deſcend from the ſame ſtock or anceſtor; but they 

differ in this, that they do not deſcend from each other. 
Collateral kinſmen then are ſuch as lineally ſpring from 
one and the ſame anceſtor, who is the /tirps, root, or 
common ſtock, from whence theſe relations are branched 
out, As if John has two ſons, who have each a nume- 
rous iſſue ; both theſe iſſues are lineally deſcended from 
John as their common anceſtor.; and they are collateral 
kinſmen to each other, becauſe they are all deſcended 
from this common anceſtor, and all have a portion of his 
blood in their veins, which denominates them conſanguinei. 
Blackſt. Deſc. , 10. 
And the very being of collateral conſanguinity conſiſts 
in this deſcent from one and the ſame common anceſtor. 
Thus John and his brother are related; why? becauſe 
both are derived from one father : John and his firſt cou- 
lin are related; why? becauſe both deſcend from the 

Vor. IV. 2 ſame 
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i fame grandfather: And his ſecond couſin's claim to con- 
jen; 2 this, that they both are derived: from one 
and the tgrandfather. In ſhort, ay l. 
ceſtors as a man — ſo many common \ſtocks he 
from which collateral kinſmen ma —_— — — as 
we are taught by holy writ, that 6uple of 
anceſtors belonging to us all, from — — 7 race 
of mankind is deſcended = obvious and undeniable 
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And here it is evident, that the degrees in the deſcend. 
ing and aſcending lines are by both "okay ſame. Thus 
the ſon is in the firſt degree, the grandſon in the ſecond, 
and the greatgrandſon in the third, by both laws, in the 
deſcending line. Sd the father is in the firſt degree, the 
grandfather in the ſecond, and the greatgrandfather in the 
third, and ſo on, by both laws, in the aſcending line. 

But in the collateral line the calculation is different. 

Thus the couſin german is in the fourth degree by the 
civil law, and in the ſecond degree by the canon law. 
For by the civil law, we aſcend firſt to the father, which 
is one degree ; from him to the common anceſtor the 
grandfather, which is the ſecond degree; from the grand- 
father we deſcend to the uncle, which is the third degree ; 
and from the uncle to the couſin german, which is the 
fourth degree. But by the canon Jaw, we. begin at the 
common anceſtor the grandfather, and, reckon down- 
wards from him to the father, which. is one degree; from 
the father to the inteſtate is the ſecond degree: ſo, on 
the other ſide, from the grandfather to the uncle is the 
firſt degree; and from the uncle to the couſin german is 
the ſecond degree: And by what degree they are. diſtant 
from the common anceſtor, by the ſame degree, they are 
diſtant from each other, that 1s, in the ſecond canonical 
degree.—So in reckoning to the ſon of the nephew, or 


- brother's grandſon : By the civil law, we aſcend to the 


father, which is one degree ; from-the father we deſcend 
to the brother, which is the ſecond degree; from the bro- 
ther to the nephew, which is the third degree; and from 
the nephew to the ſon of the nephew, which is, the fourth 
degree, But by the canon law, we begin at the common 
anceſtor the father, and reckon down from him to, the 
inteſtate, which is one degree: Then on the other ſide, 
from the ſame common anceſtor the father to the brother 


is one degree; from the brother to the nephew is the ſe- 


cond degree; and from the nephew to the ſon of the ne- 
phew is the thirddegree : And by the rule before laid down, 
in what degree the further of them is diſtant from the com- 
mon anceſtor, in the ſame degree they are diſtant from 
each other ; ſo that here the inteſtate and the fon of his 
nephew, or brother's grandſon, are diſtant by the canon 
law in the third degree of kindred, 7; als 


And the reaſon of the different methods of computing 


the degrees of conſanguinity in the collateral line, be- 


_ tween the civil law on the one hand, and the canon law 
on the other, ſeemeth to be this: The civil law regards 


conſanguinity 
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nd- conſanguinity principally with reſpect to ſucceſſions, and 

hus therein very naturally conſiders only the perſon deceaſed, 

nd, to whom the relation is claimed ; it therefore counts the - 

the _ degrees of kindred according to the number of perſons 

the through whom the claim muſt be derived from him, and 

the makes not only the ſon of his nephew, but alſo his cou- 

ſin german, to be both related to him in the fourth de- 

gree, becauſe there are three perſons between him and 

the each of them. The canon law regards conſanguinity 
aw. principally with a view to prevent inceſtuous marriages, 
nich between thoſe who have a large portion of the ſame blood 

the running in their reſpective veins; and therefore looks up 
nd- to the zuthor of that blood, or the common anceſtor, 
dee; reckoning the degrees from him: ſo that the ſon of the 
| the neptiew is related in the third canonical degree to the 
the perſon propoſed, and the couſin german in the ſecond ; 
ad the former being diſtant three degrees from the common 
m anceſtor, and therefore deriving only one fourth of his 
on blood from the ſame fountain with the perſon propoſed; 

the the latter, and alſo the perſon propoſed, being each of 
n 16 them diſtant only two degrees from the common anceſtor, 
tant ind therefore having one half of each of their bloods the 
Tak fame. ' Blackft. Deſc. 41, 42. | 
ucal For perſons deſcended from one common anceſtor, in 
"Fad the firſt degree, have the whole blood of their ſaid com- 
, the mon anceſtor ; in the ſecond degree, they have but half 
cend the blood of the ſaid common anceſtor ; in the third de- 

bro- pred ey have hut half of that half, that is, one fourth; \ 
from n the fourth degree, only half of that fourth, that is, one x 
urth cighth | in the fifth degree, one ſixteenth ; and ſo on in . 
* ininftum. g 
The common law regards conſanguinity principall 
hide, with refpe& to deſcents wa having — ſame ob. 
ther ject in view as the civil, it may ſeem as if it ought to pro- 
e fe- ceed according to the civil computation. But as it alſo 
Su. reſpects the purchaſing anceſtor, from whom the eſtate 
own, was derived, it therein reſembles the canon law, and 
= therefore counts its degrees in the ſame manner. Indeed 

f * the deſignation of perſon, in ſeeking for the next of kin, 
=O will come to exactly the ſame end (tho' the degrees will 
A be differently numbred) which ever method of compu- 

? tation we ſuppoſe the law of England to uſe ; ſince the 
1 5 right of repreſentation in the deſcent of real eſtates (of 
| | J the father by the ſon, and ſo on) is allowed to prevail in 
N on inſinitum. This allowance was abſolutely neceſſary, elſe 
dy there would have frequently been many claimants in ex- 


3 actly 
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the fame degrees f kin as (for inſtance) un. 
i'd l ews of ee Venda, 


the" no Me venience in'the' Roman tw of partible in- 
tafltet, ode have deen productive of endleſs 
bf ſole ſuecceffion, as with us, 
I | me of deſcendents therefore of the 
, all of them in the firſt degret of 
kinidred, "with refpect to 92 — as their father when 

living Vas; tmoſe of his uncle in the Ready and ſo on; 
and are called to the fucceſñon in right of f ſuch e 
OO repiefohtitive pros... 
The right of repreſentation being thus eſtabliſhed, the 

— with regard to the ' deſcent of real eſtates amounts 

; "th4t;” on failure of iſſue of the per ſon liſt ſeiſed, 

the inheritahee ſhall deſcend to the iſſue of his next ine 
mediate anceſtor. Thus if John dies without iſſue, his 

eſtate ſhall deſcend to his brother, who is lineally de. 

ſcended from his next immediate ahceſtor, their father. 

by failure of OY or ſiſters, and their iſſue, it ſhall 

dend to the uncle of Jo he Im ent of 

their 11 anceſtor, 0's 2 e nf ſo on. 
B. aſe.” hid. 
ut this repreſentation i in Magd wal chllateals, 

is not admitted in the ſucceſſion to perforal eſtute, Jthe 

ſime being reſtrained and limited by — nin 

appear afterwards): 181162 Bag nad 

In the caſe of Wingate tad Fitch, Moat Ts: 10 Ami 

ſtration upon the ſtatute of Hen. 8, e ee 

kong 4 the half blood. The br et e ele 
blood appealed to the delegates, alledy e Was 
nearer of kin by the eccleſiftica law ; lad. the dele tes 
11 to repeal the adminiſtration, Wund te Fran t to 
th — bro her of the whole blood, 4 bibi ! was granted 
to try the thatter thereupon dy the coftiwion'19w'{\ fer this 
being ordained by ſtatute, it 'wasFald,” chat itt uught to 
gens according to the Wo ond. hays * Ralls 
() {16 1 

And the caſe of Blackboraugh 154 vi th, 1: 3 W. 
Holt chief juſtice ſaid, that the conſtruction the ſta- 
tute of e on the proxienty of dep rees, muſt 


be according to the common 11 274. $46.” 
But the more modern caſes ſeem to fuppoſe, that the 
ſaid ſtatute, being made in an eccleſiaſtical matter, ſhall A 
be conſtrued according to the rules of the civil law. amo, 
Upon which account, the learned Dr Harris obſerves, cleat 
that the three firſt chapters of the 118th Novel of Juſti- geth 


2 nian, 


nian, deſerve the reader's attentive conſideration; not 
only becauſe they contain the lateſt policy of the civil 


law, in regard to the diſpoſition of inteſtates eſtates ; but 


becauſe they are the foundation. of our ſtatute. law in this 
reſpect. And they are ſtill (he ſays) almoſt of continual 
uſe, by being the general guide of the courts in England, 
which hold cognizance of diſtributions, in all thoſe caſes, 
concerning which our own. laws have been either ſilent, 
or not ſufficiently expreſs. Harr. Juſtin. ad finem. 

And therefore it is judged requiſite to inſert the ſaid 
three chapters here at length, and in the progreſs to ob- 
ſerve what alterations have been made by the ſtatute afore- 
ſaid; and by the other laws of this realm, and how far 
the ſaid Novel with reſpect to this matter ſeemeth to be 
ſtill a rule and direction. | | 


CHAPTER rA FIRST. 


0 the ſucceſſion of DEsCENDENTS 


6 ee a perſon dieth inteſtate, leaving a deſcen- 
1 dent of either ſex, or of whatſoever degree; 
* ſuch deſcendent is to be preferred to all aſcen- 


.« dents and collaterals. And if any of the deſcen- 


«* dents- of the deceaſed ſhould die, leaving ſons or 
« dat ares or other deſcendents, they ſnall ſucceed 
«in the place of their parent, and ſhall be intitled 
« ro the ſame ſhare of the inteſtate's eſtate, which 
« their parent, would have had if ſuch parent had 
« lived. And this kind of ſucceſſion is termed a 
e ſucceſſion in ſtirpes; for in the ſucceſſion of de- 
« ſcendents we allow no priority of degree, but 
admit the grandchildren of any perſon by a de- 
« ceaſed ſon or daughter to be called to inherit that 
e ptrſon together with his ſons or daughters, with- 
out making any diſtinction between males and fe- 
males, or the deſcendents of males and females.” 


And what the civil law diſtributes in this manner 
amongſt the children and other deſcendents, the ſtatute 
clearly enough apportioneth amongſt them, taking in to- 
gether with them the wife of the deceaſed where there is 

N Z 4 a wife 
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a wife FRE bg And herein the civil, canon, common, 


ws. do all agree, in giying this preference to 
Ger a8 en ullve of alt aſtendetts and collaterils.”? 


Only with reſpe& to ary pranlye 3 theſe by the civil 


law, even whep, alone, altho* they. deen various 


ſtocks, and are unequal, in their numbers, will take the 
eſtate, of their decealed grandfather per ſtirpeꝶ, and er 
440 f ſuppo 8 Fa Geng dr „al . 
ditt different ſons; al idy dead, to wit, Three 

25 Ag fix by another, and twelve by ahothep; each 
of | theſe claſſes S erabdchicen would take a third of the 
eſtate, without any regard tothe inghualigy af th num 
bers. in NN $49.10 this, ppjat len E be 
courts in, whic ributions are, cognizable order 
the * of an eſtate in ſuch ci caſe 1 N= Ni 3 


and this partly from a motive of eq an Aden 
a confi leration of the intent of the vey d party 


an equal and juft diſtribution? and When the een 

febrienitablon, it muſt be underſtood to refer to it, in 

thoſe caſes only, where repreſentation is nrvrſſary to pre- 

vent excluſion, but not to refer to it in thoſe caſts, here 

all the claimants are in equal egree, and — 

take each in his own right. e oi, 2708 
Qn, 


And 35 in the caſe of the ſu 158 father he 

591 behind hin 9 one or more 0 1 dren 1 ow 5 
n to be big with! child, this e rk” 

8 would de teckoned amn TTY 

ctafed.” And if the other 'childrefi' mUILud 

partition of the eſtate, it would bennereſſury 1 — 

one ſhare for the child that is to he bornecand toſame 2 


curator to it, Who may take cargo e 


they ſhould think it more conven elay Yon 
until the birth of the child, Ae b 48) 2 5 e un 
a One 


See whether the child will be born 


cauſe it may . 8 that there may be 
than one of this birth. 1 Strah, Dom 

But this proviſion is,rendred more 1 00 by the ſta- 
tute zforeſaid, which requires that no diteldutio an be 
made till after the expiration of one Year from the inteſ- 
eate's death, within which time ſuch ct ild or childten will 


de born. 
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*TIXL7 HEN. the deceaſed leaves no deſcen- 
« YY. dents, if a father or mother or other aſ- 
« cendent ſurvive him, we decree, that they ſhall 
be preferred. to all collateral relations; except 
«brothers or ſiſters, as ſhall be hereafter more 
« particularly declared. And if divers aſcendents 
« ate living, we'ptefer thoſe who are in the neareſt 
“ degree, whether they are male or female, pater- 
* nal or maternal. And when ſeveral aſcendents 
© concur in the ſame degree, the inheritance of the 
« deceaſed, muſt be ſo divided, that the aſcendents 
on the part of the father may receive one half, 
and the aſcendents on the part of the mother -the 
other half, without regard to the number of per- 
« ſons on either ſide. | But if the deceaſed leaves 
« brgthers or ſiſters of the whole blood, together 
60 wit aſcendents, theſe collaterals of the deceaſed 

Il be. called. with the neareſt aſcendents ; and 
e altho, the ſurviving parents are a father and mo- 
1 ther; the inheritance muſt be ſo divided accordi 
to the number of perſons, that each of the al 
«cendetits,” and: each of the brothers and ſiſters, 
0 may have an equal portion.“ 


I a father or mother] By the law of England, when 
a child dieth inteſtate leaving a father; the father is ſolely 
intitled to the Whole perſonal eſtate of the inteſtate, ex- 
eluſive of all others; and anciently, that is, in the reign 
of king Henry the. firſt, a ſurviving father, or mother, 
could |] Ag Mo even the real eſtate of their deceaſed 


«K, 
| 


child. But this law of ſucceſſion was altered ſoon after- 


wards ; for we find by Glanville that in the time of king 
Henry the ſecond, a father or mother could not have 
taken the real eſtate of their deceaſed children, the inhe- 
ritance being then carried over to the collateral line. And 


it hath ever ſince been held as an inviolable maxim, that 
an 
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an inheritance- cannot aſcend, But this alteration in the 
law made fince the reign of king Henry the firſt, did not 
extend to perſonal eſtate; ſo that Peary the datuty of the 
L,7a. 2. c. 17. if a child had died intel without a 
wife, child, or father, the mother would have been intitled 
to the whole perſonal eftate ; but by that ſtatute; every 
brother and ſiſter, and their repreſentatives, ſhall have an 
equal ſhare with het. Horr. uſt, it. 

Or other aſcendent] Here it is manifeſt by the civil 
law, that aſcendents, of whatever degree ſhall be pre- 
ferred before all collaterals (except in the caſe of brothers 
and ſiſters as aforeſaid). But by Holt chief juſtice, in the 
caſe of Blackborough and Davis, it was holden, that this 
is altered by the ature ; which prefers the next of Kin 
tho collaterals, before one tho lineal that is more remote. 
1 P. Will. 51. | 300 

In the ſaid caſe of Blackborough and Davis, E. 13 fr. 
Adminiſtration being granted to the grandmother, the 
aunt moved for a mandamus to have it granted to her, 
urging that the firſt adminiſtration was Voidz ſhe being 
er in degree. But by Holt chief juſtice”: In ſuch 
e it is not void, but only voidable; and: it is à matter 
properly conteſtible in the ſpiritual court. And if they 
are in equal degree, the ſpiritual: court hath election. 
And the grandmother is as near as the aunt, becauſe, the 
deſeent to either would be a mediate deſcent, the medium 
of which is the father. But the court thought the ad- 
vantage on the grandmother's, ſide, in this reſpect, that 
ſhe. ſtands. in the right line. Afterwards the aunt moved 
for a mandamus to. haye diſfribution, being in equal de- 
gree, On the contrary, it was argued, that ſhe was no 
intitled to it, being nat ſo near as the grandmother, for 
the grandmother ſtands in the place of the mother, and is 
in the ſecond degree to the inteſtate ;. the aunts are the 
daughters of the grandmother; and the daughters cannot 
be in equal degree with their, mother, And Lay Holt chief 
juſtice : No mandamus — be in this caſe. And he 
ſaid, as by the common law, father and mother were 
nearer than brother-and ſiſter, ſo grandfather and grand- 
mother are nearer than uncle and aunt, . And the grand- 
mother in this caſe is the root of the kindred, whereas 
the aunt is only a branch. 1 Salk. 38, 351. Prec. Cha, 
527: 12 Mod. 623. 1 P. Will. 51. L. Raym. 684. 

So in the caſe of Madroſſe and Wickworth, in the court 

of chancery, T. 1719, it was clearly agreed, that if one 


dies inteſtate, leaving a grandmother and uncles and 
aunts ; 


Mills. Diſtribution 

aunts j the grandmother is intitled to the per ſonal eſtate, 
in exeluſton of the uncles and aunts,” Peer. Cha. 527. 

"If divers 'aſcenilents dre eing. we prefer thoſe 
VV 
male or, lemale, paternal or,” maternal] And con- 
formable hereunto are the words of the ſtatute, and in 
ſuch caſe the diſtribution ſhall be, made amongſt the next 
of 455 who are in equal degree. So in the caſe of 
Moor and Baxkham, May 1 3, 1723, where the next of 
kindred to the inteſtate were a grandfather by the father's 
fide, and a grandmother by the mother's ſide ; it was de- 


creed, chat Mey ſhall take in equal moieties, as being in 
equal degree ; for tho” the grandfather by the father's fide 
may in ſome reſpects be more worthy of blood (as in caſe 
of the deſcetit of lands) ; * in this reſpect, dignity of 
blood is not material, 1 P. Will. 53. | | 


And when ſeveral aſcendents concur in the ſame 
de, the inlieritance of the deceaſed muſt be ſo 
divided, that the aſcendents on the part of the fa- 
ther ny receive one half, and the aſcendents on the 


contrary 'rule. © 1 Straß, Dem, 639. | 
"'And'Fith us, in reſpect of the deſcent of lands, the 
rule höldktff, that lands which came by the father ſhall 
deſcefd to the Heirs on the part of the father, and the 
lands Which came by the mother ſhall deſcend to the heirs 
on the part of the mother. But with reſpect to the diſtri- 
butibn 6 perſonal eſtate, the ſtatute requires n equal 
—— amongſt all ſuch aſcendents as are in equal 
egree. | 
If the deceaſed leaves brothers and ſiſters —t 
ther with aſcendents, theſe ' collaterals of the de- 
ceaſed ſhall be called with the neareſt aſcendents] 
If it ſhould here be aſked, whether the brother of an in- 
teſtate would exclude the grandfather by the civil law ; 
the noyel appears at firſt ſight to anſwer it very fully in 
the negative, by enacting, that if the * —— 
a others 
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brothers and ſiſters, together with 'aſcendents in the right : 
line, theſe collaterals ſhall be called with the neareſt aſ- 


cendents. And the generality of writers have underſtood 


| this'paſlage, as admitting aſcendents and brothers to take 


Jointly : Yet a contrary interpretation hath been given by 
ſome civilians, and for this, amongſt other reaſons, that 
89 a benefit is hereby intended to the brothers and ſiſters, 
this benefit to them would be ſo much the leſs, as the aſ- 
cendents are farther diſtant from the perſon deceaſed, 

eas on the contrary in reaſon it ought to be ſo much 
the more. As for example; ſuppoſe there are two bro- 
thers, and a father and mother, in this cafe each brother 


would receive x fourth part; but if there be no father or 


mother; it may happen that thete ſhall 'be four gtand- 
fathers and grandmothers, and then each brother would 
have but a ſixth part; ſo there may be eight greatgrand- 
fithers" and greatgrandmothers, in which cafe each bro- 
ther would receive but a tenth part; and fo on. But this 
queſtion ſeems now to be ſettled in England, in conſe- 
quence of three determinations; the firſt of *which was 
ven in the exchequer, in the caſe of Poole and Wilhhaw, 
1708; the-ſecond, in the cafe of Norbury and Vitars, 
before Forteſcue, maſter of the rolls, M. 1749; and the 
third was delivered by the lord chancellor Hardwicke, in 
— caſe of Evelyn and Evelyn, H. 1754. * atr. Tuſtin, 
1 id; # Jon e 21TH 
Which caſe of Evehn and Evehn was this. — By the 
lord chancellor Hardwicke : This caſe is between the 
grandfather and the brother of the deceaſed. It is inſiſted 
on the behalf of the grandfather, that he is in equal de- 


gree of conſanguinity with the brother of the deceaſed, 


and intitled to an equal ſhare of his eſtate under the ſta- 
tute of diſtribution, The ſtatute ſays, that the ordinary 
(in caſe there ſhall be no wife, children, or childrens 
children) ſhall make a juſt and equal diſtribution among 
the next of kindred to the dead perſon in equal degree, 


or legally repreſenting their ſtocks pro ſuo cuique jure, 


« according to the laws in ſuch caſes, and the rules and 
*% limitations hereafter ſet down.” Which limitation is 
only a particular ſpecification in what caſes repreſentation 
ſhall be allowed; and there is nothing more expreſſed in 
the ſtatute, than that the eſtate ſhall be diſtributed equally 
to every the next of kin to the inteſtate, who are in equal 
degree. 

This point has been already twice determined in courts 


of equity. Firit, in the caſe of Paele and Midſpaw; and 


afterwards in the.caſe of Norbury and Ficars, 


But 
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But it bas been inſiſted on for the grandfather, that 
both theſe. decrees are erroncous; and that according to 
the computation of the civil law, the grandfather and 
brother are in equal degree, and conſcquently are equally 
inditled... 4.4 41-7 | neg 
And I do agree, that in this caſe the computation of 
degrees ought to be according to the rules of the civil 
law; and that thoſe of the common law are only to be 
regarded in matrimonial caſes. Notwithſtanding which, 


I shall adhere to the determination of the caſe of Poole and 


ilſbarw. I have ſeen the lord chief baron Ward's, and 
Mir baron Price's reports of this caſe, and alſo that of Mr 
Dodd - (afterwards chief baron). The laſt of which, tho” 
but ſhort, is the cleareſt, of the three. It was a bill 
brought. by. the grandmother, for a ſhare of her grandſon's 
eſtate, equally. with his brother. And it was inſiſted on 
for her, that ſhe was in equal degree of conſanguinity, 
and equally, intitled. But the reporter ſays, “ All the 
« court contrary ; and there has been no ſuch.uſage ſince 
« the making of the ſtatute.” And I know of none 
ſince ;: cho“ it is 83 years ſince that ſtatute was made. 
The ſubſ quent decree at the rolls was conformable to 
this. And therefore I ſhall not attempt to overthrow 
theſe determinations, | 

But if, this was res integra, I think there are ſtrong 
grounds both from the common and civil law, to prefer 
the brother to the grandfather. The words in the ſtatute 
«© pro, ſus; cuigur jure, according to the laws in ſuch caſes,” 
roles to certain precedent rules and methods of expounding 

a. | | ne 

The civil. law is no part of the laws of England, any 
further than it has been received here in certain caſes. 
In deſcent of lands there is, but one degree between bro- 
ther and brother. See lord chief juſtice Hale's argument 
in the caſe of Collingwoad and Pace, 1 Ventr. 423. who 
ſays, that according to the computation of degrees accord- 
ing to the laws of England, brother and brother makes 
one degree. And the — — is diſtant from his brother 
and ſiſter in the firſt degree of conſanguinity, And he 


adds, that tho* the brother is hy the civil law in the ſe- 


cond degree from the brother, yet they ſay, in collaterals 
nullus eft preximior fratre, ideoque in collateralibus nullus eft 
primus gradus, ſed ſecundus obtinet vicem primi. In the 
caſe of Blackborough and Davis, 1 P. Will. 50. the. lord 
chief juſtice Holt delivered the opinion of the court, and 
laid, that the laws of England, and not any foreign law, 


ought 


| 
| 
l 
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cher. It is true that Mr Domat is of another opinion“. 
But Voet maintains the former opinion with (great clear- 
neſs : Illud non ſatis expeditum eft, &c. +, In this paſſage 
* Voet ſhews, that the emperor in the above cited 
Novel has emphatically ſaid, fratres et ſorores cum proximss 
gradi aſcendentibus vocari; which mention of the next in 
degree would be intirely ſuperfluous, if it was not intended 
to denote thoſe who are in the firſt aſcending degree; 
ſince it is a certain rule of law, that there is no repre- 
ſentation in the aſcending line. He afterwards ſhews 
what abſurdities follow, by letting in remoter perſons in 
the aſcending line to ſhare with the brothers; ſince the 
more remote they were, the, more in number they might 


be, and conſequently would carry away a t ſhare - 


from the, brothers, as the eſtate is to be diyided into as 
wany portions as there are perſons. He then argues from 
the words of the Noyel, which ſays, that the brothers 
hall be called to ſuceced equally with the aſcendents in 
the next degree. (See the critique on theſe words, in Do- 
mat before. cited). Si aut pater aut mater fuerint. Whence 
it follows, that they are not to come in promiſcuouſly 
with, all aſcendents, but S1 pater aut mater fuerint, And 
he gives ſome additional reaſons to ſupport his opinion. 
Si aut pater. theſe are the words of the Novel as cited 


„ + 


by Voet z, but in the Novel itſelf it is Si et pater (u xas 
ale n Wing tinea), Upon which Mr Domat argues, that 
7 the Ho) et, A Hom the Greek, 
et. H. However Mr Voet's general reaſoning ma 
Web to Domat's, it is not fair in him to alter he 
words of the Novel, on purpoſe to favour his own in- 
terpretation; when he could not but know, that a con- 
n been founded on the words as they ſtand in 
ovel. 
The lord chief juſtice Hale in the place aboye cited 
(1 Ventr, 423-) ſays, that the brothers is. the firſt degree 
in collaterals, And the text of the Inſtitute 4 ſays, 
ſuperior quidem et inferior cognatio a primo gradu incipit; at 
ta, que tranfuerſo numeratur, à ſecunds. h 
Vinnius, who is a very acute commentator, in the 
ratio ſuccedendi ex jure noviſſimo above cited, has an argu- 


6 


— __ 


—— 
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ment to prove, that the right of ſucceeding is not always 
according to the proximity of degrees. In which (p. 


556.) are the words, Concluds igitur fferi poſſe, ut aligui, 


i gradu conſtituti jure proximitatis,, ſoli ſuccedant, excluſi; 
27 7 eodem gradu aut etiam propinguiore ſunt, ſi 7 Trax 1 
fit potius. This ſhews, that one perſon may be preferred 
to another in equal degree ſi ejus jus ſit potius. 

In the preſent caſe—— pſa utilitas, juſti prope mater et 
&qui, inclines to the preferring the brother to the grand- 
father; ſince there is in young perſons a natural pes ac- 
creſcendi. This alone indeed would not be ſufficient to 
ground a determination upon; but joined to other rea- 
ſons, it has its weight. And ſince not only the reaſons 
are on this ſide the queſtion, but the determinations have 
been that way, and to overthrow them would tend to in- 
troduce inconveniencies, as it might diſturb diftributions 
already made, which is an argument of the greateſt weight 
in the law, I ſhall determine this point in favour of the 
brother, to the excluſion of the grandfather, 


CHAPTER Ttuz THIRD. 
| Of the ſucceſſion of COLLATER ALS: 


cendents at the time. of his death, we firſt 
call his brothers and ſiſters of the whole blood, 
« whom we have alſo called to inherit with the, fa- 
<« thers of deceaſed perſons. And when there are 
no brothers of the whole blood with the deceaſed, 
ve call thoſe, who are either by the ſame father 
only, or by the ſame mother. And if the de- 
„ ceaſed leaves brothers, and alſo nephews by a 
« deceaſed brother or ſiſter; thoſe nephews ſhall 
be called to ſucceed with their uncles and aunts 
of the whole blood to the deceaſed: but how- 
© ever numerous thoſe nephews are, they ſhall be 
e intitled only to that ſhare, which their parent 
< would have taken, if alive. From whence it 
„follows, that if a man dies, and is ſurvived by 
the children of a deceaſed brother of the whole 
e blood, and alſo by brothers of the half blood, 


then his nephews (that iz, the children of his 


3 brother 


« . a perſon leaves neither deſcendents nor aſ- 


particy 
inherit 


Vo 
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ays 10 brother by the whole blood) are to be preferred 
(p. « to their uncles and aunts; for altho'“ ſuch ne- 
wh « phews are "themſelves in the third degree, yet 
2 « they afe preferred, as their parent would have 
Jus « been if living. And on the contrary, if a man 
red dies, and is ſurvived by a brother of the whole 
„„ beg, and hy; children of 4 brother of the half 
. « blood deceaſed. theſe nephews are excluded, as 
4 « their father would have been, if he had lived. 
to But among collaterals, we allow the privilege of 
ea- «. repreſtntation to the ſons and daughters of bro- - 
ons «-thers' and" fiſters, and no farther ;"and we grant 
ave eit only to brothers and ſiſters children, when they 
in- Whos $68 their uncles or aunts, paternal or. 
— « maternal : for when deſcendants are called to in- 
due « herit, we, by no means permit the children of a 
« deceaſed brocher or ſiſter to ſhare in the ſucceſ- 
„ ſion; altho* the father or —_ was of the 
« whol ith the deceaſed brother. But we 
« dave fetal d the right of * to 
brothers and ſiſters children, that being only in 
_ © the third degree, they are called to inherit with 
e thoſe who are in the ſecond: And this is evident, 
aſ- becuuſe brothers and ſiſters children are prefer- 
firſt ed to the uncles and aunts of the deceaſed, 
20d, «paternal av well as maternal; altho' they are all 
fa- in the third degree of cognation But if a de- 
are «teaſed leaves neither brothers nor ſiſters, 
ſed, « H Dröthers nor ſirſtes children; we then call all 
ther the other "collaterals, according to the preroga- 
de- tive of their reſpective degrees, preferring the 
a netter to the more remote: and if ſeveral are 
all found in the ſame degree, the inheritance muſt 
unts be divided according to the number of perſons, 
W. And this manner of dividing an inheritance is 
be called a diviſton in capita“. Harr. Juſtin. ibid. 
rent | ah 77 g 
e it Of the whole blood] We muſt here obſerve in rela- 
by tion to the diſtinction between the whole blood and the 
hole half blood, that the law of England is different in this 
ood, particular, according as the ſucceſſion regards lands of 
his inheritance, or perſonal eſtate, In the caſe of inheritan- 


Vor. IV. Aa ces, 
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ces, the whole blood is always preferred, and the half 
blood is no blood inheritable by deſcent. In ſucceſſion 
to perſonal eſtate, the law hath been more uncertain 
inaſmuch as the ſtatute takes no notice of this diſtinction 
between the whole blood and the half blood, but directs 
the diſtribution to be made amongſt the next of kindred 
in equal degree to the inteſtate, But being certain that 
brothers and ſiſters of the half blood are in the ſame de- 
ree with brothers and ſiſters of the whole blood, it hath 
E the general opinion, that according to the ſaid ſta- 
tute, brothers and ſiſters of the half bleod are intitled 
to an equal ſhare of the inteſtate's eſtate, with the brothers 
and ſiſters of the whole blood; altho' there are ſeveral 
precedents of judgments given, fince the ſtatute, allow. 
ing the half blood to have but an half ſhare, But the 
law in this particular is now become fixed and certain, 
ever fince the decree of he houſe of lords, in the caſe of 
Tatts and Crooke, upon an appeal from a decree in chan- 
cery, which had been given in favour of the half blood, 
and which was affirmed by the houſe of lords. 1 Strab. 
Demat. 658. 
And this ſhall extend to a poſthumous brother of the 
half blood. And lord Hardwicke ſaid, he could not 
dſtinguiſh this from the caſe of a child in ventre ſa mere, 
If indeed it were to go to children born at any diſtance 
of time, ſo as to cauſe an inconvenience by ſuſpending 
the diſtribution, or to cauſe a taking back again, it might 
be an objection: But that cannot happen, becauſe the 
child muſt be in rerum natura at the death of the inteſ- 
tate brother whoſe eſtate is in queſtion but at the ut- 
moſt it cannot be carried beyond the year, in which a 
diſtribution is to be made. Burnet and Man. Nov. 16, 
1748. Vez. I 56. 
If the deceaſed leaves brothers and alſo nephews] In 
the caſe of Yalh and Walh,. MH. 1695. A man had three 


. brothers; one of them died, leaving three children ; an- 


other died, leaving two; and the third died, leaving five 
children : after which he himſelf died inteſtate, It was 
reſolved, that diſtibution ſhould be per capita, and not 
per ſtirpes; and that all the children ſhould have equal; 
becauſe none of them take by way of repreſentation, but 


all as next of kindred in equal degree. Prec. Cha. 54- 


So in the caſe of Janſon and Bury, H. 1723. Lord 
chief baron Bury had ſeveral brothers and ſiſters, ſome of 
the half, and ſome of the whole blood, who all died in 
his life time, all leaving ſeveral children. Agd now * 
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a bill exhibited for the diſtribution of his eſtate, it was 
decreed by the whole court of exchequer, that the diſtri- 
bution ſhould be per capita, and not per ftirpes ; for now 
they do not take by repreſentation, but as next of kin to 
the inteſtate. But if one of the brothers or ſiſters of the 
chief baron had ſurvived him, the children of the reſt 
muſt have taken only by repreſentation, that is to ſay, 
per ftirpes, And the caſe in this court, between Mall and 
Theedham, was cited, which was on Jun. 28. 1711. Dr 
Wall the inteſtate, had two ſiſters ; Suſanna, of the half 
blood, who left Samuel ; Elizabeth, of the whole blood, 
who left John, Mary, and Dorothy. Both the ſiſters 
died in the life time of Dr. Wall. His wife, as admini- 
ſtratrix, preferred a bill for direction in the diſtribution ; 
and the court decreed one moiety of the inteſtate's eſtate 
to the wife ; and the other moiety to be divided into four 
parts, one part for the iſſue of Suſanna, and three for 
the iſſue of Elizabeth. And no diſtinction was made, 
between the whole and the half blond. Bunb. 159. 

And ſo much for the 118th Novel of Juſtinian. We 
now proceed with the explanation of the other parts of 
the ſtatute of diſtribution, and of the other ſtatutes, con- 
ſequent thereupon : 


No repreſentatives admitted among collaterals, after brother's 
and ſiſter's children] In the caſe of Maw and Harding, 
T. 1691 : The queſtion was, Whether the words of 
the ſtatute are to be intended of brothers and ſiſters to 
the inteſtate ; or whether , when diſtribution falls out 
amongſt brothers and ſiſters, tho' remote relations to the 
inteſtate, repreſentation ſhall be admitted amongſt them. 
And the court held, that the repreſentation ſhould be 
only between the brothers and ſiſters to the inteſtate. 2 
Vern. 233. 

In the caſe of Pett and Pett, T. 1700. The perſons 
claiming diſtribution were a deceaſed brother's daughter, 
and the grandchildren of another deceaſed brother. And 
it was held by the court, that the deceaſed brother's 
— only was intitled; and that a deceaſed brother's 
or ſiſter's grandchildren ſhall not come in with a deceaſed 
brother's or ſiſter's children. 
250. | 

So in the caſe of Bowers and Littlewood, MH. 1719. 
A man died inteſtate, leaving no wife or child, brother 
or ſiſter, but his next of kin were an uncle by his mo- 
ther's ſide, and a deceaſed aunt's child. The latter brought 
Aa 2 a bill 


1 P. Will. 25. 1 Salk. 


355 


Mills. Diſtribution. 


a bill againſt the uncle for a ſhare of the inteſtate's eſtate, 
To which the defendant demurred ; and the demurrer 
was allowed. And the lord chancellor ſaid, that the caſe 
of Pett and Pett was in point ; and that what had been 
urged in regard to the hardſhip of the caſe, was nothing; 
for ſo it may ſeem hard, that if an inteſtate leaves a de- 
ceaſed brother's only ſon, and ten children of a deceaſed 
half ſiſter, the ten children ſhall take ten parts in eleven 
with the ſon of the deceaſed brother, and yet the law is 
ſo, becauſe they all take per capita, and not by way of 
repreſentation. 1 P. Will. 594. 


n caſe there be no child, then to the next of kindred in 
1 2. In the caſe of Durand and Preſiwood, June 
30, 1738. The inteſtate left two aunts, and a nephew 
and a niece (children of a brother deceaſed) by the lord 
chancellor Hardwicke ; the ſurplus muſt be divided into 
four parts equally amongſt them, they being all in equal 
degree, and therefore the children do not take per /lirpem, 
but per capita; but if the father of the nieces had been 
living, he would have taken the whole. Tr. Ath. 455. 


That no ſuch diſtribution of the goods of any pexſon dying in- 
teftate be made till 3 one year ] But the right to the di- 
ſtributive ſhare veſts immediately on the inteſtate's death. 
As in the caſe of Grice and Grice, H. 1708. Where a 
perſon, intitled to a diſtributory ſhare of an inteſtate's 
eſtate, died within a year after the inteſtate, it was de- 
creed, that altho* by the ſtatute no diſtribution is to be 
made within a year, yet the ſhare of the deceaſed perſon 
is an intereſt veſted, tranſmiſſible to his executors or ad- 
miniſtrators ; for in this ſenſe the ſtatute makes a will for 
the inteſtate, and it is as if a legacy was bequeathed, pay- 
able a year hence ; whjeh would plainly be an intereſt 
veſted preſently. Nay, here one died without wife or 
iſſue, and inteſtate, leaving a father, who alſo died be- 
fore taking out adminiſtration, or altering the property of 
the eſtate ; yet by the the ſtatute the right to the inteſtate's 
perſonal! eſtate veſted in the father, and conſequently be- 
longed to his executors or adminiſtrators, and not to the 
next of kin to the firſt inteſtate, who in this caſe hap- 
pened to be a different perſon. 3 P. Will. 49. 


Huſband may demand and have adminiſtration] By this ex- 


planatory act of the 29 C. 2. the right of huſbands 1s 


ſaved, of adminiftring to their wives rights, credits and 


other perſonal eſtates. —In the caſe of Cary and * 
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Mills. Diſtribution. 
M. 1693. The wife intitled by the ſtatute of diſtibu- 
tion, died before any diſtribution was made, and the huſ- 
band died ſoon after without taking adminiſtration to his 
wife: It was decreed, that the wife's ſhare ſhould go to 
the huſband's adminiſtrator, and not to the adminiſtrator 
of the wife. 2 Vern. 302. 

M. 1718. Squib and Wynne, A wife intitled by the 
death of her ſiſter, to a perſonal eſtate conſiſting of things 
in action, died; her huſband married again, and died in- 
teſtate, without having taken adminiſtration to his firſt 


wife. The ſecond wife took out adminiſtration to him, 
and alſo to the firſt wife of the goods not adminiſtred by 


the huſband, And it was decreed, that the firſt wife's . 


ſhare of her ſiſter's perſonal eſtate, ſhould go to the ad- 
miniſtratrix of the huſband. And the lord chancellor 
Cowper ſaid, that the exception in the ſtatute of the 
29 C. 2. doth not confine it to the life of the huſband, or 
to the circumſtance of his having reduced any part of the 
wife's perſonal eſtate into poſſeſſion, but provides that 
no part of her eſtate ſhall be diſtributed among her re- 
lations after her. 1 P. Will. 378. 

AM. 1718. Cart and Reeves. A wife died poſſeſſed of 
things in action. The huſband ſurvived, and died, with- 
out taking out letters of adminiſtration to his wife, After 
which the next of kin to the wife adminiſtred to her. 
And the lord chancellor Macclesfield held that the wife's 
adminiſtrator was but a truſtee for the executor of the 
huſband. And he ſaid, that this clauſe in the act was 
made in favour of the huſband, and not to his prejudice ; 
ſo that it was intended by the parliament, that the huſ- 
band ſhould be within the ſtatute of diſtribution ſo as to 
take the wife's things in action as to his benefit, but 
ſhould not be within the ſame as to his prejudice ; for 
were the conſtruction to be otherwiſe, the huſband of the 
wife inteſtate would be in a worſe caſe than the next of 
kin, though ever ſo remote, which was not the intent of the 
ſtatute, 1 P. Mill. 381. And the reporter adds, that Mr 
Vernon cited the caſe of lady Aiſcough, wherein he ſaid, 
lord Cowper's opinion was the ſame with the lord Mac- 
clesfield's, that the wife's things in action did veſt in the 
huſband by the ſtatute of diſtribution ; ſo that ſince this 
reſolution, the right of adminiſtration follows the right 
of the eſtate, and ought, in caſe of the huſband's death 
after the wife, to be granted to the next of kin to the 
huſband, in the ſame manner as it is granted to a re- 


ſiduary Legatee, Id. 382. 
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For if à huſband ſurvive his wife, all intereſts veſted 
in her belong to him; and altho' he dies without getting 
them in, or taking out adminiſtration to her, yet they 
belong to his repreſentatives, and not to her's. 2 Abr. 
Eg. Caſ. 424. . 

So in the caſe of Hymphreys and Bullen, T. 1737. The 
wife had a legacy left her by her huſband; and after 
married a ſecond huſband, and died, Her ſecond huſ- 
band took out adminiſtration to her, but died before he 
received the legacy. His next of kin took out admini. 
ſtration to him, and received the legacy. Another per- 
ſon took out adminiſtration to the wife of the goods not 
adminiſtred, and brought a bill againſt the huſband's ad- 
miniſtrator to repay the money. he queſtion was, whe- 
ther it belonged to the plaintiff in that right, or to the 
defendant as repreſentative of the huſband. The lord 
' Chancellor Hardwicke thought it ſo clear for the defen- 

dant, that he would not ſuffer it to be argued, He ſaid; 
This is a plain caſe, taking it as it ſtood on the old ſta- 
tutes of adminiſtration, for thereby the huſband was in- 
titled to adminiſtration if he ſurvived his wife, And as 
it ſtood on theſe ſtatutes, no body could- call him to an 
account for the effects, for the party was to adminiſter 
for the good of the ſoul, but not to make a diſtribution. 
But by the 22 & 23 C. 2. c. 10. adminiſtrators are liable 
to make diſtribution, one third to the wife of the inteſ- 
tate, and ſo on. Vet upon the penning of that ſtatute, 
tho' no notice was taken of the huſband being adminiſtra- 
tor of his wife, it was held not to be within the act; for 
no perſon could be in equal degree to the wife with the 
huſband, and ſo he was not ſubject to the ſtatute of diſ- 
. tribution, Which matter is explained by the 29 C. 2. 
c. 3. /. 25. which ſays, the huſband may demand admi- 
. of his deceaſed*wife's bas and re- 
cover and enjoy the ſame, as he might have done before 
that act, which was (before that 200 as his own proper- 
ty. And if before the ſtatute of diſtribution, the huſ- 
band had died before he had called in the effects of his 
wife, and any other perſon had taken out adminiſtration 
to the wife, he would have been a truſtee for the huſ- 
band. So in the caſe of Cart and Reeves in lord Mac- 
clesfield's time, it was held, that an adminiſtrator de bonis 
non of the wife was a truſtee for the repreſentative of the 
huſband, Therefore, tho' in point of law the plaintiff 
may be repreſentative of the wife, yet he is only a truſtee 
for the next of kin to the huſband ; and then the * 
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tiff, by bringing this bill againſt the perſon for whom he 
is intruſted, has been guilty of a breach of truſt; ſo his 
bill muſt be diſmiſſed, with coſts. 2 Abr. Caf. Eg. 445. 


Shall die inteſtate without wife or child, in the life time of 
the mother] Before this ſtatute of the 1 J. 2. c. 17. If 
one died without wife or child, his mother had all, and 


his ſiſters and brothers nothing; as the father ſurviving 


hath all at this day. And the reaſon of making this 
ſtatute was, becauſe the mother might marry, and carry 
all away to another huſband. 1 Salk. 251. 

But if there be no brother or ſiſter, or repreſentative 
of brother or ſiſter, then it is out of the ſtatute, and the 
mother ſhall have the whole, as ſhe had before the making 
of it. As in the caſe of Zackſon and Proudehome, T. 2 G. 
The ſon died inteſtate without father, brother, or ſiſter { 
his mother living. She makes her will, and therein 
makes an executor and reſiduary legatee ; and dies with- 
in a week after her ſon, and without having taken admi- 
niſtration to him, The brother of the mother takes out 
adminiſtration to the ſon, as his uncle and next friend, 


The mother's executor brings a bill againſt the uncle 


who was the ſon's adminiſtrator, to have an account of 
the perſonal eſtate of the ſon in right of his teſtatrix, 
who was intitled to it by the ſtatute of diſtribution. Lord 
chancellor Cowper ſaid, that the adminiſtrator of the ſon 
is only truſtee for the next of kin to the inteſtate who are 
intitled to a diſtribution by the ſtatute, and that in this 
caſe was the mother, the ſon dying without father bro- 
ther or ſiſter ; and it is an intereſt veſted in the mother, 
tho' ſhe died before adminiſtration taken out to the ſon, 
and ſhall go to her executor and refiduary legatee : And 
decreed accordingly. - Viner. Execut, (Z. 12.) 1. 


Without wife or child] T. 12 G. 2. Keilway and Keilway, 
R. Keilway died inteſtate poſſeſſed of a conſiderable per- 
ſonal eſtate, and without iſſue, leaving a wife and ſeveral 
brothers and fiſters, and his mother living. The wife 
under the ſtatute of C. 2. takes a moiety; and a queſtion 
ariſing upon the ſtatute of J. 2. how the other moiety 
ſhould be diſtributed, whether the mother ſhould have 
the whole, or only a diſtributive ſhare with the brothers 
and ſiſters, a bill was brought in order to have the opi- 
nion of the court. Upon hearing, the lord. chancellor 
King was clearly of opinion, and decreed, that the mo- 
ther ſhould have no more than a ſhare of the other moie- 
ty with the brothers and fiſters of the inteſtate; for the 

A a 4 intent 


— 93 — "Ab — — 8 * 4 — — 
= -— oo „ͤ„ . oo oo „% 


360 


— 


mills. Diſtribution. 


intent of the ſtatute was, to put the mother (who before 
ſtood upon the ſame footing with the father) in the ſame 
ſtate and condition only with theſe collaterals; ſo that 
whenever ſhe is intitled, they ſhall have an equal ſhare 
with her. Str, 710. 

May 14. 17 39. Stanley and Stanley. Holy Stanley died 
inteſtate, leaving a wife, and a mother living, and chil- 
dren of a brother deceaſed, Theſe children, as repreſen- 
tatives of their father, bring a bill to have one half of the 
moiety of the inteſtate's eſtate; the wife being intitled 
to the other moiety, and the mother (as they inſiſted) to 
have only an equal ſhare with them. It is true, in this 
caſe there is a wife left; but the intent of the act was 
to put the inteſtate's brothers and fiſters, and their re- 
preſentati ves, in the ſame light and condition with the 
mother; ſo that whenever the mother was intitled, the 
brothers and ſiſters, and their repreſentatives (per ſtirpes), 
were to have an equal ſhare with her; and cited the caſe 
of Keilway and Keikvay, which is exactly the ſame with 
the preſent, except that in the preſent caſe the inteſtate 
had no brother or ſiſter living at his death, which is not 
material, in regard that the children of the brother take 
by way of repreſentation, For the mother, who claimed 
the whole moiety, it was inſiſted, that theſe ſtatutes are 
to receive a favourable conſtruction, to exclude repreſen- 
tatives in a remote degree, in reſpect of collaterals; and 
the words in the ſtatute of James are in the conjunctive, 
and require a brother or ſiſter to be in efſe, as well as re- 
preſentatives of brothers and fiſters, to make a caſe with- 
in this ſtatute. It has been determined, in the cafe of 
Walk and Walſh, that when the inteſtate leaves brothers 
or ſiſters children, and no brother or ſifter, ſuch children 
take per capita, as next of kin, and not by repreſenta- 
tion; and, in the caſe of Durant and Pre/twood, that the 
conſtruction of the ſtatute was the ſame, if a man died 
leaving aunts and nieces, and no brother or ſiſter, ſuch 
aunts and nieces would all take per capita, and the nieces 
could not take per ftirpes; and yet if the father of the 
nieces had been living, he would have taken the whole. 
And from hence it was argued, that as there was no bro- 
ther or ſiſter of the inteſtate living, if the plaintiffs in 
this caſe took any thing, it muſt be neceſſarily per capita, 
and not by repreſentation ;* that when brothers children 
take per capita, they muſt neceſſarily take as next of kin, 
becauſe as they are not in equal degree with the inteſtate's 
mother, they could not otherwiſe take at all, And it 

| was 


fore 
ſame 


that 


hare 


died 
chile 
ſen- 
the 
itled 
) to 

this 
was 
r re- 
the 
„the 
pes), 
caſe 
with 
ſtate 
not 
take 
imed 
S are 
eſen- 

and 
tive, 
S re- 
vith- 
fe of 
thers 
[dren 
»nta- 
t the 
died 
ſuch 
ieces 
the 
hole. 
bro- 
S in 
pita, 
dren 
kin, 
ate's 
1d it 


Mills. Diſtribution. 


was further urged, that if they were intitled by repre- 
ſentation, it might be carried to the fourth or fifth gene- 
ration, for there is nothing to reſtrain it in this act, as 
there is in the ſtatute of diſtribution ; which would create 
great confuſion and fractions in the eſtates of inteſtates 
— y the lord chancellor Hardwicke : There are two 
queſtions in this caſe ; Firſt, Whether the plaintiffs, who 
are. Children of the inteſtate's brother, ſhall ſhare with 
the mother of the inteſtate, there being a wife of the ſaid 
inteſtate ? Secondly, ſuppoſing they may, notwithſtand- 
ing that there is a wife ; whether they Ba come in, in 
reſpect that there is no brother or ſiſter of the inteſtate 
living? As to the firſt, it is directly within the caſe of 
Keikway and Keilway ; and I am ſatisfied with the reaſon 
of that caſe, It depends upon the conſtruction of the 
proviſo in the ſtatute of James, which is very incorrectly 
penned, and fo is the ſtatute of diſtribution ; and there- 
fore a conſtruction is to be made upon the ſecond ſtatute, 
according to the intent and meaning of the legiſlature. 
Upon the ſtatute of diftribution, the deſcending line ex- 
cluded all collaterals, and afterwards went to the next of 
kin, ſo that the father or mother would take all; there- 
fore the ſubſequent ſtatute intended, that the mother 
ſhould have a proviſion only equal with the brother or 
ſiſter of the inteſtate, As to the ſecond queſtion, it is a 
new one; for the inteſtate has left no brother or ſiſter, 
for the mother to collate, or ſhare equally with. The 
caſe of Malſb and Walſh is grounded upon the ſtatute of 
Charles. The words of that act do ſuppoſe, that there 
muſt be ſome perſons to take in their own right, and 
others in right of repreſentation ; but the ſtatute of 

ames is of a different kind, and lets in another perſon. 

ere is a mother takes an original ſhare in her own 
right, and the brothers and ſiſters children take as if the 
brother and ſiſter were living; for the word and, imme- 
diately preceding the words the repreſentatives, muſt be 
conſtrued in the disjunctive. As to the objection, that 
ſuch repreſentation might be carried to ſeveral genera- 
tions, I think that conſequence doth not follow ; for the 
proviſo in the ſtatute of Fames is to be incorporated into 


the ſtatute of Charles, which expreſly ſays, that repreſen- 


tation ſhall not be carried beyond brothers and ſiſters chil- 
dren; and this is agreeable to the rule laid down by lord 
Hale, that ſtatutes made pari materia ſhall be conſtrued 
into one another, I think the ſtatute of James intended 
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to let in the rule of the civil law, which contained three 
lines, aſcending, deſcending, and collateral; the deſcend- 
ing line abſolutely excluded all others ; the aſcending ex- 
cluded all collaterals, except brothers and fiſters, and 
they took alike. His lordſhip therefore ordered the reſi- 
due of the inteſtate's eſtate, after ſatisfaction of debts, to 
be divided into four equal parts; two fourth parts thereof 
to go to the widow, one fourth to the mother, and one 
fourth to the brother's children. Tracy Atiyns 458. 


Every brother and ſiſter] Jan. 24. 1740. Wallis and 
Hedſon. James Wallis died inteſtate; and at his death 
left iſſue Towers Wallis, his only child, an infant, who 
died within a week after his father; and his wife then en- 
ſient of a daughter, A bill was brought by the daughter 
for a moiety of the perſonal eſtate of , Rei Wallis, he 
having died without wife or child in the life time of his 
mother, A croſs bill was filed by the mother, praying 
that the whole perſonal eſtate of Towers Wallis might be 
decreed unto her. At the hearing of this cauſe, lord 
chancellor Hardwicke thought it was a matter of ſome 
difficulty, and directed it to ſtand over till he had con- 
ſulted with the civilians upon it; and now delivered his 
opinion: That the daughter, born after the death of her 
brother, was intitled to a moiety of his perſonal eſtate. 
This is a queſtion which depends upon the ſtatute 1 J. 2. 
e. 17. If the ſiſter had happened to have been born be- 
fore the death of her brother, without doubt ſhe would 
have been intitled to a ſhare of her brother's perſonal eſ- 
tate equally with her mother. The only doubt is, inaſ- 
much as ſhe was a poſthumous ſiſter, and born after the 
death of her brother. But that circumſtance, I am of 
opinion, will make no difference. It was admitted by 
the counſel for the defendant, that upon the ſtatute of 
Cha. 2. a poſthumous child ſhall have the benefit of a 


ſhare of the perſonal eſtate of his father, equally with the 


other children ; for this is agreeable to the intent of that 
ſtatute, and to that debt of nature which pareats owe to 
their children: Nor can any inconvenience ariſe from 
this ; becauſe the event of there being ſuch children, 
muſt happen in nine-months at furtheſt, But it was ob- 


jected, that in collateral ſucceſſions ab inteſſato, as between 


brothers and ſiſters, uncles and nephews, there is no ſuch 
debt of nature : That the diſtributary ſhare muſt veſt in 
the party at the time of the death of the inteſtate, or not 
at all; and that great inconveniences muſt follow from a 
different determination; and that the veſting might be 
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poſtponed, and broken in upon, and varied by a ſubſe- 

uent event: And in order to ſpecify an inconvenience of 
this ſort that might happen, the caſe of the half blood 
has been put that they are equally intitled to a diſtributary 
ſhare with the whole blood; that a mother might marry a 
ſecond huſband, and by that means there may be more 
brothers and ſiſters born at great diſtances of time, and 
therefore the diſtribution of the party's eſtate might per- 
petually vary. As to the firſt of theſe objections, that 
there is no debt of nature in collateral ſucceſſions, that is 
a circumſtance of no weight; for in the caſe of lineal 
ſucceſſions, where that objection has been made uſe of as 
an argument for giving a ſhare to the poſthumous child, 
that has been only an additional corroboratory reaſon, 
and the primary reaſon has been the intention of the ſta- 
tute to preſerve the eſtate of the father among his own 
children, As to the ſecond objection, that the eſtate muſt 
veſt immediately upon the death of the inteſtate; it is 
true, that this is generally laid down in 1 Fern. 403. and 
2 Vern. 274. but this objection is of equal weight in the 
caſe of lineal ſucceſſions ab inte/tato, as it is in collateral 
ſucceſſions; yet there it has never been allowed: and 
this appears by the opinion of lord Raymond, 2 P. Vill. 
446. Edwards and Freeman. As to the third objection, 
that according to this doctrine, a poſthumous brother or 
ſiſter of the half blood would be able to take, which 
would introduce many inconveniences; it is very true, 
that on the ſtatute of Charles the ſecond, the half blood 
ſhall take equally with the whole; for that was finally 
ſettled in Shower's parliamentary caſes, 108. where all the 
learning on this head is collected together; but I do not 
find, that it was ever determined on this ſtatute of James 
the ſecond, that a brother of the half blood ſhould take 
as repreſentative of his brother deceaſed. In the caſe of 
Watts and Cawton, this point was argued, and many 
probable reaſons given for that fide of the queſtion ; but 
there was no determination, and therefore I will leave this 
point 5 till it ſhall ariſe, The principal rea- 
ſon upon which I found my opinion ia the preſent caſe is, 


that the poſthumous ſiſter was in ventre ſa mere at the death 


of her brother, and conſequently was a perſon in rerum na- 
tura, Upon this ground it is, that by the rules of the com- 
mon and civil law, ſhe is capable of taking in ſucceſſion, 
By the rules of the common law, an enſient of this kind 
may be vouched in a common recovery ; and in behalf of 
ſuch an enſient, a bill may be brought, and an injunction 

granted 
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granted to ſtay-waſte. So in the conſtruction of wills and 


uſes, an infant of this ſort is capable of taking. For not- 
withſtanding the caſe of Slow and Cutler, it is now ſettled, 


that ſuch an infant is capable of taking by deviſe. And 


of this opinion were two judges, in the caſe of Scattergood 
and Edge, according to àa manuſcript report which I have 
of that caſe, But tho' this is ſo at common law, every 
body knows, that that which gave birth to the ſtatute of 
Charles the ſecond, was the contention then depending 
between the temporal and eccleſiaſtical courts, in relation 
to the power which the ſpiritual courts then exerciſed, of 
compelling diſtributions, and taking bonds for that pur- 
poſe. The riſe and progreſs of this diſpute is mentioned 
in 3 Med. 58. and Raym. 496. That ſtatute hath aſcer- 
tained that point in favour of the eccleſiaſtical courts; 
and the moſt material clauſes in it are relative to their 
law, and to the courſe of proceedings in their courts, 
And the ſeveral expreſſions in the third ſection ſhew, that 
the main deſign of the act was (as hath been mentioned) 
to make the exerciſe of that juriſdiction in the eccleſiaſti- 
cal courts legal, which before that time was condemned 
in the temporal courts, And in the caſe gf Smith and 
Tracey, lord Holt who was then one of the counſel argued 


| Rrongly, that that ſtatute was not to be conſtrued by 


the rules of the common but of the canon and civil 
law ; and a conſultation was thereupon awarded. In the 
cafe of Carter and Crawley, it was likewiſe held, that that 
ſtatute was directory to the ſpiritual courts, and was 
grounded principally on their law and the practice of their 
ccurts. Ina caſe at the rolls, the maſter of the rolls was 
of opinion, that the ſtatute was to be conſtrued according 
to the canon and civil law; and afterwards, upon an ap- 
peal, lord King agreed to that opinion. This ſtatute of 
Charles the — therefore confirms the juriſdiction of 
the eccleſiaſtical courts which hath been mentioned, and 
enlarges it. It ſets up the collatio bonorum which the civil 
law allows of. As this is ſo, the ſtatute of James the ſe- 
cond muſt be conſtrued by the civil and canon law like- 
wiſe, In 1 Ventr. 244. ford Hale was of opinion, that 
ſtatutes made in pari materia were to be taken into the con- 
ſtruction of one another; and that the ſtatute of the 14 
Eliz. relating to church leaſes, is a kind of an appendix 
to the 13 Elix. relating to the ſame matter. And this rule 
of conſtruction holds more ſtrongly in the preſent caſe, 
than it did in that; for this ſtatute of James the ſecond 
is a continuance of that of Charles the ſecond, with three 

additional 
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additional clauſes: and therefore it is to be conſidered, as 


if the ſtatute of Charles the ſecond was repealed, and re- 
enacted in it. And if this is ſo, it is conſiderable what 
the civil law is in this particular; and by that law, an in- 
fant in ventre ſa mere is conſidered as in efſe, in thoſe re- 
ſpects which are for the benefit of the infant, tho* not in 
thoſe which are to his prejudice. This appears by many 
paſſages in the Digeſt. ſn the preſent caſe, the queſtion 
is de commods ipſius partus merely, and no ways relates to 
the prejudice of this infant ; therefore the decree muſt be 


accordingly, 


ti. Of cuſioms in particular places, 


By a clauſe in the ſtatute of diſtribution, as hath been 
obſerved, theſe cuſtoms are ſpecially reſerved and except- 


ed. What theſe cuſtoms are, particularly within the city 


of London and the province of York, which comprehend 
ſo large and conſiderable a part of the kingdom, it is 
ſomewhat-{trange that ſo few authors have taken any pains 
to inform their readers or themſelves. The civil law ac- 
knowledgeth not theſe cuſtoms; nor yet doth the com- 
mon law: and therefore perhaps neither civilians nor 
common lawyers have judged them a proper ſubject for 
their inquiries, And yet the general notion thereof 
ſeemeth to have ſprung from the civil law, which eſtab- 
liſheth what the civilians call the legitime, or legal por- 
tion, althoꝰ much different from theſe cuſtoms : And thefe 
cuſtoms are ſo ancient, and of ancicnt times were of ſuch 
general and almoſt univerſal extent; that ſome of the 
greateſt lawyers have doubted whether they were not part 
of the common law. 

The matter in ſhort ſeemeth to have been plainly thus : 
Before the conqueſt, lands were deviſable by will ; ef 
which the gavelkind lands are a ftanding inſtance. And 
in more ancient times ſtill, all the children, both male 


and female, inherited alike; and the eſtate, whether real 


or perſonal, deſcended to all equally. (1 Salk. 251. Hale's 
H. C. L. 220. Dalrymp. Feud. 201, 202.) And this was 


, agreeable to reaſon and nature; altho* not to the policy 


of government which ſucceeded, After the conqueit 
chiefly, came in the military tenures with the feudal law. 
The eldeſt ſon was fitteſt to bear arms; and to the end 
that during the ſervice he might be able to ſuſtain the 


dignity of the military profeſſion, he ſucceeded to the 
3 : 


whole 


| 
| 
| 
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whole eſtate of land. - And that the other children might 
not be deſtitute, a portion was provided for them out of 


the perſonalty, which the father might not give from 


them by will, nor the ordinary by diſtribution in caſe of 
inteſtacy. | 
All antiquity ſpeaks.of this as the general and eſtab- 


| liſhed law, except only in ſome few boroughs and parti- 


cular places, where the people lived probably by trade, 
and there was not lands ſufficient for the ſupport of arms. 
And this accounts for it, why the lands holden in bur- 
gage tenure continued {till deviſable by will, when no 
other lands were ſo, except only thoſe of gavelkind in 
Kent and in divers parts of Wales, which received not 
the laws of the conqueror, | 
And this order continued during all thoſe reigns, whil 
the kings were ſupplied with ſoldiers by the lords of ma- 
nors and others at a price and for a time agreed on, Un- 
til at laſt the kings and people coming into other meaſures 
for raiſing of ſoldiers, theſe military ſervices dwindled 
away, and were changed into pecuniary compenſations. 
Lands in the reign of — Henry the eighth became 
again deviſable by will. The reſtraints upon the perſon- 
alty vaniſhed by degrees, and only ſome footſteps thereof 
remain in particular places. In the province of York, 
theſe military ſervices were the longer neceſſary, by reaſon 
of the continual incurſions of the Scots“; and to this 
. day 


„ „ 


las the county of Weſtmorland, there are many footſteps of 
this inſtitution, in the cuſtoms of the ſeveral manors. In the ma- 
nor of Ravenſtonedale, wherein the cuſtoms were aſcertained by 
indenture betwixt the lord and tenants, in the 3d and 4th of Phi- 
lip and Mary, one article is, that the tenants hu break or divide 
10 farmbolds ; or, as the ſame is explained by a further indenture 
in the 22d year of queen Elizabeth, that none of the tenants 
Hall divide or ſever. their ancient and cuſtomary tenements, without 
ſpecial agreement with the lord or his ſteward for that purpoſe. 
Which cuſtom, being rivetted by the indentures, continues to this 
day, altho' the cauſe hath long fince vaniſhed, But, by permiſſion 
of the lords from time to time, ſo many ſeverances have been 
made, that it is difficult to eſtimate within the ſaid manor, what 
might have been the value of an original military tenement. 

In the manor of Kentmire, in the ſaid county, there are remains 
of an eſtabliſhment, which ſeem to lead nearer to that point. It 
appears that the manor. was anciently divided into four quarters; 


each quarter into fifteen tenements; that each tenement — 
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ght day a great part of the lands within that province are not 
of deviſable by will; and until the reign of king William 
om the third, a man there by his will might not diſpoſe of 
of his perſonal eſtate from his wife and children, further 
than his own proportionable part ; and one would think 
ab- by moſt, if not all, of the books which have been writ- 
rti- ten upon the ſubjects of wills, that have taken any notice 
de, of this matter at all, that the ſame law continueth ſtill-; 
ms. as indeed it doth in the caſe of inteſtacies, altho' not in 
ur- the caſe of laſt wills and teſtaments. For by the ſtatute 
no of the 4 1 c. 2. power is given to the inhabitants of the 
in province of Vork, to diſpoſe of their whole perſonal 
not eſtate by will, notwithſtanding their cuſtom to the con- 
trary ; except only in the cities of York and of Cheſter : 
ilſt And by the 2 & 3 An. c. 5. the like power is given to 
na- the inhabitants of the city of York alſo. By the 7 & 8 
In- W. c. 38. the like power is given to the inhabitants of 
ires the principality of Wales. And by the 11 G. c. 18. the 
led like power is given to the freemen of the city of London. 
ms. But the law concerning the diſtribution of inteſtates ef- 
ame fects, in all the, ſaid places, continues as it was before. 
on- Lord chief juſtice Cote, who might ſeem well able to 
reof give a good account of theſe cuſtoms, had a fair opportu- 
rk, nity in his commentary on the great charter, where the 
on reaſonable part is mentioned; but he paſſeth it over ſlight- 
this ly, contrary to his wonted manner, and ſays dryly, that 
day it is not by the common law : and quotes Bratton for the 
ſame ; whereas Bracton doth not ſay fo, but rather the 1 
* contrary. . 
xs of The author of the Law of Teſtaments (which ſeemeth 11 
* to be a book not altogether deſtitute of merit) profeſſeth 1 
d by expreſsly to treat of the cuſtoms of the city of London vr 
Phi- and province of York. And he hath collected a conſi- Is 
wide derable number of caſes relating to that ſubject. But 
ture „ 
ran! 228 | N 
* of a proportionable quantity of ineloſed ground, with paſture 11 
en for ten cattle in a common paſture lying within each quarter re- i 
boat ſpectively, and privilege for 80 ſheep in another paſture common | 
5 to the whole manor; that for each tenement a man ſerved the 
— office of conſtable, paid 28 a year to the curate of the chapel, 1 
* and now pays 13s 4d rent to the lord of the manor, By which 1 
** diſtinctions the tenements have been kept ſo far ſeparate, that it 18 
* is eaſy to calculate what the ſoldier's eſtate within that manor 40 
5 : might be ſuppoſed to be worth by the year: for one of thoſe an- 
2 cient tenements, well haſbanded, ſeemeth to be of the value at 
of this day of about $1 a year, | 


with 
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with regard to the city of London, by ſome fatality, he 8 
hath recited the ſtatute of the 11 G. c. 18. ſo imperfeR- ed 9) 


ly, that if he did underſtand it himſelf, it is impoſſible Goin 
the reader ſhould underſtand it from his manner of ex- > 
prefling it: but it is plain he did not underſtand it; for man) 
_ all which he delivers, tendeth to prove, that the cuſtom of other 
the city of London extends to wills as well as to the made 


diſtribution. of inteſtates effects, and to wills eſpecially. By b 
Al which is in contradiction to the ſtatute, as will ap- 


3 alwa' 
pear. And of the ſtatutes which give to the inhabitants _ 
of the province of York the like power to diſpoſe of their only 
whole perſonal eſtates by their laſt wills and teſtaments, . 

he taketh not the leaſt notice, nor ever mentions them. 5 
Dr Gibſan was a native of the province of Vork; and COS 
received his patrimony by the law and cuſtom of that Ka 
province, He recites the ſtatutes faithfully which take 18 
away the cuſtom as to wills within the province at large, A. 
and within the city of Vork in particular, and alſo with- ing : 
in the principality of Wales ; but when he comes to 2 


ſpeak of the aforeſaid reaſonable part, having recited brief- "i 

2 words of Bracton and — and juſt mentioned 1 
the writs de rationabili parte bonorum in the regiſter, he 
ſays a bare reference thereto may be ſufficient, ſince the with 


ſaid right is ſo far aboliſhed; and he adds, that it is now empl 
little more than matter of ſpeculation, what we find in cuſto 
the magna charta itſelf concerning the ſame reaſonable OS 
part. And when he comes to treat particularly of the treaſi 
diſtribution of inteſtates effects; altho* the clauſe of ex- = 
ception of theſe cuſtoms in the. ſtatute of diſtribution of th 
; ſeemed to render an explication thereof in ſome ſort ne- _— 
ceſſary, yet he paſſeth it in ſilence, > at on 
Dr Swinburne was .judge of the prerogative court of exits 
York. He had great abilities, and opportunities more mas 
than any other perſon of his time, and inclination like- end 
wiſe, to obtain a competent ſatisfaction in this matter. furth 
His book, for the time in which it was written, is a moſt part, 
excellent book. And one can ſcarcely pardon the con- led tl 
. tinuators of his work | wore upon the whole of the bet- the C: 
ter ſort of this kind of authors) for attempting, as they 
pretend, to correct his ſtyle. It needeth no correction. did n 
- Swinburne lived at a time, namely, in the latter end of and x 


queen Elizabeth's reign, when the ſtyle of writing was 
elegant and eaſy, according to the true ſtandard of the 
ancients and of nature; and utterly abhorrent from that 
formal bombaſt, which (from the royal example) ſuc- 
ceeded in the next reign. But if they could have amend- 
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ed Swinburne's expreſſion, they ought not to have done 
it; but in an edition of Swinburne, to have exhibited 
Swinburne: and where he might be judged to be wrong, 
or where the law ſince his time is altered (as it is in 
many caſes), there was ſcope enough for animadverſion 


other ways. But they have mangled Swinburne, and 


made no diſtinction betwixt what is his, and what is not. 
By breaking the connexion in improper places, and not 
always underſtanding him themſelves, they have rendred 
even Swinburne ſometimes unintelligible. All which is 
only intended as an apology, for having ſeparated Swin- 


burne throughout this title, from his editors or continu- 


ators; by inſerting what is Swinburne's, in his 'own 
words, and under his own name; and by diſtinguiſhing 
what is an additjon to Swinburne, at the end of the quo- 
tation, by the letter 4. 

As to the matter before us, we muſt deſpair of obtain- 
ing a more perfect delineation of the cuſtom of the pro- 
vince of York, 
burne hath exhibited. He was a diligent ſeatcher into 
3 3 was nearer to the fountain head than we are 
by almoſt two hundred years; was acquainted perſonally 
with the moſt learned men of that time; and made it his 
employment, to examine minutely into this particular 
cuſtom; and above all, was maſter of the acts and re- 
cords of the court of Vork, and availed himſelf of that 
treaſure, But what is moſt aſtoniſhing is, that even in 
the very laſt edition of Swinburne, where he is treating 
of this ſame cuſtom, there is no notice at all taken (by 
the editors) of the ſtatutes or acts of parliament, which 
at one ſtroke utterly aboliſhed at leaſt one half of this 


cuſtom : but for any thing which appears, the reader 


muſt judge, that the inhabitants of the province of York 
cannot make their teſtaments of their perſonal eſtates, 
further than to the extent of the teſtator's own rateable 
part, which was, and in the caſe of inteſtates is ſtill cal- 
led the death's part. Indeed there is a ſketch of one of 
the ſaid acts, in a corner of the book elſewhere ; inſerted 
where it hath no manner of connexion, by thoſe who 
did not underſtand, or did not conſider, its importance 
and uſe, 


There is ſome ſhadow of this cuſtom, as was ſaid be- 


fore, in the civil law; and the proportions were thus : If 
there were four children or under, they had a third part 
equally amongſt them; if five or more, they had a 
moiety, And the civil law allows a legitime to parents, 

Vor. IV. B b but 


as it was in Swinburne's days, than Swin- 
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but not to widows ; whereas, on the contrary, the cuſ- 
toms we ſpeak of do allow a legal portion to widows, but 
not to parents. 2 Domat. 119, 121. 

By the ſtatute of magna charta, e. 18. in the ninth year 
of king Henry the third, it is ſaid, generally; If nothing 
be owing ta the king or any other, all the chattels ſhall go to 
the 7 of the dead (that is, to his executors or adminiſtra- 
tors), ſaving to his wife and children their reaſonable parts: 
[Or rather, their proportionable parts; & ſalvis uxori 
„ ejus & pueris ipſius rationabilibus partibus ſuis,” ] 

Bracton, who wrote ſoon after this ſtatute, delivers it 
in few words as the general law of the realm, that after 
debts and other neceſlary charges deducted, the whole re- 
ſidue ſhall-be divided into three parts; of which the chil- 
dren, if there be any, ſhall have one part; the wife, if 
ſhe ſurvive, ſhall have another part; and the third part 
the teſtator ſhall have free power to diſpoſe of. If the 
teſtator hath no chilren, then one moiety ſhall be to the 
deceaſed, and the other moiety ſhall be reſerved to the 
wife. If he ſhall die, having no wife, and having chil- 
dren ſurviving ; then the deceaſed ſhall have one moiety, 
and the children ſhall have the other. If he ſhall die 
without either wife or child, then the whole ſhall remain 
to the deceaſed. Bract. 60, 61. And it is to be ob- 
ſerved, that theſe - proportions generally do govern the 


cuſtoms. to this day. 
And the ſame is delivered by the author of Heta, almoſt 


in the ſame words; and he faith, as Bratton had ſaid be- 
fore, that this is the law, unleſs there be a cuſtom to 


the contrary, as in cities, towns, and villages. Fleta b. 


2. c. 57. 
By — Las of archbiſhop Stratford, which was in 


the 16 Ed. 3. it is ordered thus: Foraſmuch as it hap- 
peneth ſometimes, that perſons dying inte/tate, the lords of the 


ies dn not permit the debts of the deteaſed to be paid out 9 
their maveable goods, nor the ſaid goods to be diſtributed to the 


uſe of their wives children or parents, or otherwiſe by the 


| — of the brdinaries, according to that portion which by 


the cuſtom of the country appertaineth to the deceaſed; we do 
decree, that none ſhall 1 do the ſame, on pain of the 


greater excommunication. Lind. 171. 


According to that portion which, by the cuſtom of -the coun- 
try, apprrtaineth to the deceaſed] Lindwood- ſays, The por- 
tion of the deceaſed was, what was aſſigned by the ordi- 


nary for the ſuppoſed benefit of the ſoul of the deceaſed L 
4 hic 
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which was to be determined by cuſtom : ſometimes (ſays 
he) it was the whole perſonal eſtate, as when there was 


neither wife nor child; ſometimes an half, as where there 


is a wife ſurviving, but no children ; ſometimes a third 
part, as where there is both wife and children, Lind. 
178, 


By the cuſtom of the country] He doth not ſay, of the 
realm ; and that for this reaſon (ſaith Lindwood) becaufe 
perhaps throughout the whole realm one and the ſame 
cuſtom as to this matter doth not prevail ; but there are 
different cuſtoms according to the diverſities of countries : 
for there may be a general cuſtom of ſome province; alſo 
a ſpecial cuſtom of ſome city, territory, or place. Lind, 
172. e 
Aer mich, The writ de rationabi. parts benerun 
lieth, where the wife or ſons and daughters of the de- 
ceaſed cannot have their reaſonable part of the deceaſed's 
goods, after the debts are paid, and funeral expences ſa- 
tisſied. F. V. B. 284. | 

And it ſeemeth, he ſays, by the ſtatute of magna charta, 
c. 18. that this was the common law of the realm; and 
ſo (he ſays) it appeareth by Glanvil. F. N. B. 284. 


And in the 7 Ed. 3. A woman did demand the moiety: 
8 — 


of her huſban s becauſe he had no children, and 
counted upon the cuſtom of the realm. F. N. B. 284. 

But in after times, and by degrees, they came to count 
for the ſame upon the particular cuſtom of ſuch and ſuch 
places. F. NV. B. 284. 

And accordingly the writs in the regiſter do rehearſe 
the cuſtoms of particular counties; and are of this form: 

„ The king to the ſheriff &c. If V, who was the 
© wife of D, ſhall make us ſecure &c. that then you 
« ſummon E and E, executors of the teſtament of the 
e aforeſaid D, that they be &c. to ſhew why, ſccing 
* that according to the cuſtom in the county aforetaid 
© hitherto obtained, wives after the death of their huſ- 
* bands ought to have their reaſonable part of the goods 
and chattels of their huſbands, thcy the ſame executors 
* aforeſaid from her the ſaid J/ her reaſonable part to the 
value of ten marks of the goods and chattels which 
* were of the aforeſaid D. heretofore her huſband they do 
detain, unjuſtly, and refuſe to render them unto her 
to the great damage and grievance of her the ſaid , 
and againſt the cuſtom aforeſaid. And have you there 


the ſumnions and this writ &c.“ 
| B b 2 The 


Lad 
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«© The king &c. Foraſmuch as B of 


and 8 


& his ſitter have made us ſecure &c. that you ſummon E 


_ 


„ and E executors of the teſtament of D of that 
they be &c. to ſhew why, ſeeing that according to the 
cuſtom in the county aforeſaid hitherto obtained and 
„ approved, children after the death of their fathers, 
* who are not their heirs, nor were promoted in the life 
of their fathers, ought to have their reaſonable parts of 
© the goods and chattels which were of their fathers, 
„they the ſame executors aforeſaid from the aforeſaid B 
« and S after the death of the aforeſaid D their father, 
* whoſe heirs they are not, and who were not promoted 
© in the life of the ſame their father, their reaſonable 
parts to the value of ten pounds of the goods and chat- 
tels which were of the aforeſaid D their father they do 
« detain, unjuſtly, and refuſe to render the ſame unto 
them; to the great damage and grievance of them the 


„ ſaid B and 5, and againſt the cuſtom aforeſaid. And 


have you there the ſummons and this writ &c.“ 
In the caſe of Stapleton and Sherrard, H. 1684. (1 Vern. 
3855 It was ſaid, that the cuſtom of the province of 
ork is the ſame with the cuſtom of the city of London, 
unleſs in the caſe where the eldeſt ſon hath lands by de- 
ſcent : but it will appear when we come to treat of them 
ſeparately, that there are other differences. 


And firſt of the cuſtom of the city of London. 
ini. Of the cuſtom of the city of London in particular. 
1. By the 11 G. c. 18. Whereas great numbers of wealthy 


to diſpoſe by will, perſons, not free of the city of London, do inhabit and carry 


on the trade of merchandiſe and other employments within the 
ſaid city, and refuſe or decline to become freemen of the ſame, 
by reaſon of an ancient cuſtom within the ſaid city, reſtraining 
the citizens and freemen of the ſame from diſpoſing f their 
perſonal eſtates by their laſi wills and teſtaments; to the intent 
therefore that perſons of wealth and ability, who exerciſe the 
buſineſs of merchandize and other laudable employments within 


the ſaid city, may not be diſcouraged froni becoming free of 


the ſame, by reaſon of the faid cuſtem, it is enacted, that it 

ſhall be lawful to all perſons who ſhall after June 1, 1725, 

be made free, or become free, of the ſaid city; and alſo for 

all perſons who are already free, and on the ſaid firſt day of 

June 1725 ſhall be unmarried and not have iſſue by any for- 

mer marriage, to give and deviſe will and diſpoſe of their 2 
7 


ſonal 
tribu 
part 
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ſonal eflates, to ſuch uſes as they ſhall think fit; any cuſtom or 
uſage in the ſaid city, or any by-law or ordinance made or 
obſerved within the ſame to the contrary there in any wiſe 
notwithſtanding. ſ. 17, 
Provided, that in caſe any perſon, who ſhall at any time 
after the 7 firft day of June 1725 become free of the ſaid 
city; and any perſon who is already free, and on the ſaid firſt 
day of Fune 1725 ſhall be unmarried, and not have iſſue by 
any former marriage, —hath agreed or ſhall agree by any 10r1- 
ting under his hand, upon or in conſideration of his marriage 
or otherwiſe, that his perſonal eftate ſhall be ſubject to or be 
diftributed or diftributable according to the cuſtom of the city of 
ondon ; or in caſe any perſon ſo free, or becoming free as 
aforeſaid, ſhall die inteſtate : in every ſuch caſe, the perſonal 
eflate of ſuch perſon ſo making ſuch agreement, or j9 dying 
inteſtate, ſhall be ſubject to, and be diſtributed and diſtributa- 
ble according to the euſiom of the ſaid city; any thing herein 
contained to the contrary notwith/landing. ſ. 18. | 
So that as to inteſtates, the cuſtom continueth as it 
was before : which ſeemeth to be as follows, 
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2. If a freeman of London dies, in London or elſe- cufem of ainri- 
where, leaving @ widow and a child or children; his per- bution in caſe of 
ſonal eſtate (after his debts paid, and the cuſtomary al. iatefacy. 


lowance for his funeral, and for the widow's chamber, 
being firſt deducted thereout) is by the cuſtom of the ſaid 
city to be divided into three equal parts, and diſpoſed of 
in the following manner; to wit, one third part thereof 
to the widow, another third part to the children, and the 
other third part (being taken out of the cuſtom) is now 
made ſubje& to the ſtatute of diſtribution ; and ſo divi- 
ding the whole into nine parts, four ninths þelong to the 
wife, and five ninths to the children. 2 Salk. 426. I. 
Raym. 1328. 1 Vern. 180. Note, in the caſe of Biddle 
and Biddle, 18 Mar. 1718. before lord Parker, it was 
ſaid, that the widow is intitled to the furniture of her 
chamber; or in caſe the eſtate exceeds 20001, then to 
gol inſtead thereof. Vin. Tit. Cuſtoms of London. 
Þ 


If a freeman hath no wife, but hath children ; the half of 
his perſonal eſtate belongs to his children, and the other 
half (being the dead man's part) is in like manner diſ- 
tributable by the ſtatute. 1 P. Vill. 341. 

So if he hath a wife, and no children; half of his per- 
ſonal eſtate belongs to his wife, and the other half is diſ- 
tributable; and in this caſe one moicty of the dead man's 
part diſtributable by the itatute as aforcſaid, belongeth 
B b * unte 
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unto the wife by the ſaid ſtatute : ſo that in the whole ſhe 
will have three fourths of the perſonal eſtate, beſides her 

widow's chamber. 2 Salk. 246. Law of Teſt. 211. 

If he hath neither wife nor child at the time of his death; 
then the whole belongs to the deceaſed, and is diſtribut- 

able by the ſtatute. ' of Teſt. 192. 4 
The deaths dart . 3 Concerning which death's part, to be diſtributed by 
— ang the ſtatute, it is enacted by the 5 2. c. 17. as fol- 
cording to the Joweth : For the determining ſome doubts, ariſing on the ſta- 
2 diſtri- fe 0 frauds and perjuries, it is enacted and declared, that 
the clauſe therein, whereby it is provided that that, at or any 
thing therein contained ſhould not any ways 2 or hinder 
the cuſtoms obſerved within the city 0 'Lo don and province 
of York, was never intended nor ſhall be taken or conſtrued 
to extend to ſuch part of any inteſtate's eflate, as any admini- 
Arator, by virtue only of being adminiſtrator, by pretence or rea- 
fon of any cuſtom, may claim to have to exempt the ſame from 
diſtribution ; but that ſuch part in the hands of ſuch admini- 
rater ſhall be ſubject to diſtribution, as in other caſes within 

the Ages act. 1. 8. . 

t was called the dead man's part, becauſe the ordi- 
nary, or he to whom the ordinary ſhould commit admi- 
niſtration, was to diſpoſe of the ſame to pious uſes, for 
the benefit of the ſoul of the deceaſed ; but adminiſtra- 
tors, under pretence of concealed debts, did frequently 

keep the greateſt part thereof to their own uſe : And af- 
ter knis ſtatute of the 1 FJ. 2. in the caſe between the 
widow and the ſon of Sir Richard How, knight, the 
widow as adminiſtratrix claimed to herſelf the death's 
part by virtue of the letters of adminiſtration granted to 
her of her huſband's eſtate; but this, being thought un- 
reaſonable, was conteſted by the ſon in chancery with his 
mother in law; and upon hearing the cauſe, it was ſet- 
tled and decreed to be obſerved for ever, that the de- 
ccaſed's part ihould be divided according to the ſtatute of 
diſtribution, in purſuance of this explanatory clauſe of 
the 1 Il 2. c. 17. Green's Privil, 49, 50. 

Superint-ndency 4. The court of orphans is held by cuſtom time out of 
of tne court of memory, before the lord mayor and aldermen of the city 
run. of London; who are guardians to the children of all 
freemen of London, that are under the age of twenty one 
years at the time of their father's deceaſe. Privilegia 

Londini. 288. | | h 
And if a freeman or freewoman die, leaving orphans 
within age unmarried ; the court of orphans ſhall have 
the cuſtody of their. body and goods: and the executors 
; or 
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or adminiſtrators ſhall exhibit inventories before them, 
and become bound to the chamberlain to the uſe of the 
orphans to make a true account upon oath, and if t 
retuſe, ſhall commit them till they become bound. Priv. 
Lond. 280. And their being bound ſo to do in the ſpiri- 
_ court, excuſeth them not from this cuſtom, Law of 

x. 252. 

For if the father is a freeman of London, he cannot 
deviſe the diſpoſition of the body of his child; and if he 
do, yet the infant ſhall remain in the cuſtody of the 
mayor and aldermen. Privil. Lond. 287. 


5. The children of a freeman of London are intitled Children inti- 
tled, tho" born 


out of the city. 


to their ſhare of his perſonal eſtate, tho' they were born 
out of the city; and tho” their father did not inhabit or 
die in London. Law of Teft. 202. 

And alſo, tho' their eſtate doth not lie in the city, but 
elſewhere. Privil. Lond. 288. 


6. An after-born child ſhall come in with the reſt for Child intitled, 
* aſter 
the father's 


death. 
7. T. 1706. Wileocks and Wileocks. A child intitled to Cms aying, the 
an orphanage ſhare of his father's perſonal eſtate, dying orphanage part 


a cuſtomary ſhare of the father's perſonal eſtate, T. 1718. 
Malſam and Skinner. Prec. Cha. 499. 
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under twenty one, and unmarried, cannot deviſe it by ies. 


his will; for by the cuſtom it ſurvives to the other chil- 
dren : But he may deviſe the ſhare which he hath under 
the ſtatute of diſtribution. 2 Vern. 559. 5 

In the caſe of Fouke and Lewen, M. 1682; it is faid, 
that if a man marries an orphan, who dies under twenty 
one ; her orphanage part ſhall not ſurvive to the other 
children, but ſhall go to the huſband. | 

But in the caſe of Merriweather and Hefter, T. 5 G. a 
caſe was cited betwen Ambroſe and Ambroſe, and another 
between Rawlinſon and Rawlinſon, where it had been cer- 
tified to be the cuſtam of London, and was accordingly 
decreed by the lord chancellors Harcourt and Cowper ſuc- 
ceſſively, that if a city orphan dies before 21, his orpha- 
nage part ſurvives to the other orphans, and that he can 
make no diſpoſition by will to contradict it; but if he 
dies after 21, at which time he might by will have diſ- 
poſed of it, there, tho? he die inteſtate, it ſhall go accor- 
ding to the ftatute of diſtribution, between his mother 
and ſurviving brothers and ſiſters ; and that in the other 
caſe, where he dies before 21, the ſurvivorſhip holds only 
as to the orphanage part belonging to himſelf, ſo that if 
he had by ſurvivorſhip the part of any other of his bro- 


thers or filters, that ſhould go according to the ſtatute of 
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Wife divorced, 


Huſband at- 
tainted, 


Wife or chil- 
dren advanced, 
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diſtribution, It was alſo ſaid, that if a man marries an 


orphan, yet till twenty one his right is not ſo veſted as to 
prevent his wife's ſhare from ſurviving, in caſe ſhe died 
before twenty one. Prec. Cha. 537. 

So if a man marries an orphan, and dies; his repre- 
ſentatives are not intitled to any- part of what was his 
wife's cuſtomary ſhare, but the whole belongs to the 
wife. Viner. Cuſtom of London. (B. 10.) 18. 

8. A wife divorced for adultery, ſhall not have her 
cuſtomary ſhare. Bunb. 16. l 

9. Where the huſband was attainted of felony, and 
pardoned on condition of tranſportation; and afterwards 
the wife became intitled to ſome perſonal eſtate as orphan 
to a freeman of London; this perſonal eſtate was decreed 
to belong to the wife, as to a feme ſole. T. 1729. New- 
ſome and Bowyer. 3 P. Will. za. 

10. If a freeman, having ſeveral children, or but one 
child, doth fully advance all his children or his ſingle 
child; this ſatisfies the cuſtom, and is the ſame as if he 
had no child, and his perſonal eſtate ſhall go as if there 
was none. So if a freeman compound with his wife be- 
fore marriage, for her cuſtomary part; it is the ſame as 
if there was no wife. 2 P. Will. 2 oo | 

M. 1710. Hancock and Hancock. here the wife of a 
freeman of London is compounded with before marriage, 


by ſettling a jointure, altho' of land; the wife is taken as 


advanced, and the children by the cuſtom of London ſhall 
have a moiety as if the wife was dead. So if all the 
children are advanced, the wife ſhall have a moiety. 2 
Vern. 665. | | 

H. 1718. Babington and Greenwood. A jointure by a 
freeman on his wife in bar of dower, will not bar her of 
her cuſtomary part: otherwiſe it is, if ſaid to be in bar of 
her cuſtomary part. 1 P. Will. 530. | 

M. 1727. Lewin and Lewin. If a woman, before mar- 
riage with a freeman of London, accepts of a ſettlement 
upon her, to take effect after her huſband's death in caſe 
ſhe ſurvives him, of part of his perſonal eſtate (without 
taking notice of the cuſtom of London,) ſhe is thereby 
barred of her cuſtomary part of his perſonal eſtate, 3 P. 
Will. 16. 

T. 1734. Puſcy and De/baverie, Lord chancellor Tal- 
bot, taking notice of the contrary determinations made by 
the court in this point, ſaid it had been of late ſettled, 


that where a wife was compounded withal, it ſhould be 


taken as if there was no wite ; and conſequently. that the 
£145 4 huſband 
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huſband ſhould have one moiety, and the children the 
other, The like was held by the lord Hardwicke, in the 
caſe of Morris and Burrow, in the year 1737. 1 P. 
Will. 644. | 


11, It is ſaid, generally, by the author of the Law of bean yy 4 
Teftaments, that any proviſion made by the father in his gent aivance 


life time for his children, is advancement within the cuſ- ment. 


tom ; but a ſettlement of a real eſtate on a child is no 


advancement, nor to be brought into hotchpot. Law of 


Teſt. 204. 

But Mr, Vernon queſtioneth, whether every proviſion 
made by the father for his child be an advancement, or 
whether only ſuch a proviſion as is made on the marri 
of a child? And he anſwers, that it ſeemeth to be uh 
ſuch a proviſion as is made on marriage, or in purſuance 
of a marriage agreement. 1 Vern. 89. 

And in the caſe of Fenks and Holford, M. 34 C. 2. 
The plaintiff exhibited his bill, ſetting forth that his 
wife's father was a citizen of London, and that, he had 
not advanced her in his life time, and demanded her cuſ- 
tomary part, and prayed an account. It was inſiſted on 
the defendant's part, that the plaintiff's wife was ad- 
vanced by her father in his life time, he having given 
her 4001. But the lord chancellor was of opinion, that 
it could not be any advancement, unleſs it had been 
given her as a marriage portion, or in purſuance of a 
marriage agreement; and the 4001 were not given till a 
long time after her marriage, and without any agreement 
that the ſame ſhould be for her marriage portion, and 
was a free gift, great part of the ſums that made up the 
4001 being given at chriſtenings and lyings in. Next, 
it was inſiſted for the defendant, that theſe ſeveral ſums, 
howſoever given, ought (if the plaintiff will come in 
for his wife's cuſtomary part) to be caſt into hotchpot : 
But the plaintiff's council denied it ; and took a diffe- 
rence betwixt a free gift ſubſequent to the marriage, 
and where the ſame is given in marriage; and compared 
it to the cafe of an heireſs, where ſhe has lands given 
her in frank marriage, thoſe muſt be caſt into hotchpot ; 
but otherwiſe it is of lands conveyed or given to her by 
her father or other anceſtor after the marriage. But not 
allowed by the lord chancellor, And the plaintiff not 
conſenting to caſt into hotchpot the 4001 given unto his 
wife as aforeſaid, the bill was diſmiſſed. 1 Vern. 61. 

H. 1683. Civil and Rich. The cuſtom of the city of 
London touching orphans was certified to be ; that where 
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an heir or coheir had a real ef/tate ſettled on him by the 
father, the ſame was out of the cuſtom of the city of 


London; and tho' the father ſhould afterwards declare 
the ſame to be a full advancement for ſuch child, yet 


that was no bar to his orphanage part, neither was it to 


be brought into hotchpot; but was clearly out of the 
cuſtom: And it was ſaid, that by the cuſtom of the city 
of London, where a child is married with the father's 


"conſent, and there is a portion given in marriage; ſuch 
child is debarred from claiming any benefit of the orpha- 


nage part ; unleſs the father ſhall, by writing under his 


hand and ſeal, not only declare that ſuch child was not 


fully advanced, but likewiſe mention in certain, how 
much the portion given in marriage did amount unto ; 
that ſo it may appear what ſum is to be brought into 
hotchpot. 1 Vern. 216. 

AM. 1685. Annand and Honeywood, The queſtion was, 
whether maney given by the father to be laid out in land to 
be ſettled on the ſon and the intended wife tor their lives, 
with remainders in tail, ſhould be reckoned to be an ad- 
vancement by part of the perſonal eſtate of the father, fo 
as that the ſon ought to bring the ſame into hotchpot, to 
intitle him to a ſhare of the perſonal eſtate. Lord chan- 
cellor; There is no colour to reckon this any part of the 
perſonal eſtate. 1 Vern. $85: 

T. 1699. Chace and Box. If any freeman's child be 
married in the life time of his or her father, by his con- 
ſent, and not fully advanced to his full part or portion of 
his father's perſonal or cuſtomary eſtate, as he ſhall be 
— at the time of his deceaſe; ſuch freeman's child fo 

ied as aforeſaid, ſhall be excluded and debarred from 
— any further part or portion of his or her ſaid fa- 
ther's perſonal or cuſtomary eſtate to be had at the time 
of his deceaſe'; except ſuch father, by ſome writing by 
him written and ſigned with his name or mark, ſhall de- 
clare and expreſs the value of ſuch advancement : And 
then every ſuch child, after the deceaſe of his father, 
producing ſuch writing, and bringing ſuch portion ſo had 
of his father into hatchpot, ſhall have as much as will 
make up the ſame a full child's part or portion of the cuſ- 
tomary eſtate which his father had at the time of his de- 
ceaſe ; notwithſtanding ſuch father ſhall by any writing 
under his hand and ſeal declare ſuch child was by him fully 
advanced, L. Raym. 484. 

Note, it is ſaid to be ſufficient if he declare the ſame 
by any writing under his hand, or by any thing * 

y 
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by him, altho' it be in an almanack, or elſewhere. Green's 
Privil. of L. 53 
H. 1708. Dean and lord Delaware, The father's de- 
claring, that the child was fully advanced or not advan- 
ced, was of no avail, unleſs it appeared what the advance- 
ment was in certainty ; to the intent it might be known, 
whether ſuch advancement did amount unto as much as 
would have belonged to the child by the cuſtom. 2 /ern, 
630. 
7 1729. Cleaver and Spurling. If a freeman hath 
advanced his child on marriage, and the certainty of that 
advancement doth not appear under the freeman's hand ; 
this is to be taken. as a full advancement : but the free- 
man's declaration alone that he hath fully advanced his 
child, is not of itſelf ſufficient ; for at that rate it, would 
be in the power of every freeman, by making ſuch decla- 
ration, to bar his child of the orphanage part. 2 P. Will, 
27. ; 
d vi The child of a freeman of London, when of age, Chila of age 
may in conſideration of a preſent fortune, bar herſelf of may releaſe the 
her cuſtomary part. As in the caſe of Locker and daugge, Bane 
M. 6 G. 2. The father, on his daughter's marriage, 
agrees to give her 30001 ; which ſhe, being of age, cove- 
nants to receive in full of her cuſtomary thare as a free- 
man's daughter: and tho? it was objected, that ſuch a fu- 
ture right cannot be releaſed, and that parents might make 
an ill uſe of the power they have over their children, in 
forcing them to give ſuch diſcharges ;. yet this was held a 
good bar of the cuſtom, there being no fraud in the tranſ- I 
action. 2 Ahr. ＋ Eg. 272. Str. 947. Ply 
But ſuch releaſe, without a valuable conſideration, is 
not good ; for in ſuch caſe, at the time of the releaſe, 
the children having neither jus in re, nor jus ad rem, the 
whole being in the father during his life, there is nothing 
for any releaſe to operate upon, Tr. Ath. 402. 
Iz. In the caſe of Kemp and Kelſey, M. 1720. The Whether the 
plaintiſf's wife was a freeman's daughter; aud after her buſband can re- 
marriage, her father gave her 100 l, and the plaintiff ex- _ 
ecuted a releaſe for the 100 I, in full of all his wife's cuſ- 
tomary part or ſhare which was or might be due to her by 
the cuſtom of London, The father died. A bill was 
brought for a diſcovery of the perſonal eſtate, and that 
upon the plaintiff's bringing the 1001 into hotchpot, 
they might be let in to a cuſtomary part of the father's eſ- 
tate, The defendant pleaded the releaſe in bar, And by 
the lord chancellor Macclesfield; The huſband had no. 
I power 
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power to releaſe a future intereſt of his wife's. She might 


ſurvive him; and would then be intitled to it in her own 
right. Beſides, this releaſe is ſuggeſted to be fraudulently 
obtained. And therefore his lordſhip ordered the plea to 
ſtand for an anſwer, with liberty to except, ſo as to have 
an account of the freeman's perſonal eſtate, and the bene- 
fit of the. releaſe to be ſaved to the hearing, when the 
queſtion would come more properly, whether the releaſe 
by the cuſtom was good or not. 2 Abr. Eg. Caf. 267. 

E. 1725. Cox and Belitba. A freeman of London had 
two daughters and one fon. One of the daughters mar- 
ried ; and on receiving a ſuitable portion, the huſband re- 
leaſed all right and intereſt which he had or might have 
to any part of the father's perſonal eſtate by the cuſtom or 


otherwiſe ; and covenanted that at any time after the 


death of the father he would do any further act for the 
releaſing of any right which he might have by the cuſtom. 
Jekyll and Gilbert, commiſſioners, inclined to think, 


that the releaſe being for a valuable conſideration, pur- 


porting an agreement to quit the right to the orphanage 
part, to be binding in equity ; but tho” this might not be 
ſo clear, yet the covenant for a valuable conſideration to 
releaſe the future right is good: And ſo they decreed on 

the execution of the releaſe. 2 P. Will. 272. } 
June 18, 1737. Medealfe and Ives. A bill was brought 
to have a ſpecific performance of articles made on the 
marriage of the defendant, whereby the defendant and his 
wife covenanted, in conſideration of 20001, the wife's 
marriage portion, to releaſe all the right and intereſt that 
might accrue to them out of her father's perſonal eſtate by 
the cuſtom of the city of London, he being a freeman of 
the ſaid city. The defence made for the defendant was, 
that the cuſtomary part being a mere impoſſibility and con- 
tingency, which might or might not happen, it could not 
be releaſed ; and if it could, that at the time of the ar- 
ticles, the wife was an infant, and ſo not bound by them ; 
beſides that the 2000 1 was no conſideration for releaſing 
ſuch an intereſt, the wife's father having died worth up- 
wards of 20,000 1. By the lord chancellor Hardwicke : 
Tho” hardſhips may happen on my determination, yet 
theſe are conſiderations too looſe either for a judge at law 
or in this court to lay any weight upon; and I muſt de- 
termine according to the facts, by the rules of law, and 
of this court. In this caſe there appears to have been a 
valuable conſideration for the agreement in the articles, 
becauſe at the time when the 20001 was given, the de- 
fendant's 
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fendant's wife was intitled to no part of the eſtate of her 
father, and it was given for her advancement in the world, 
and it is highly reaſonable that ſuch kind of articles ſhould 
be carried into execution, and that when a father is boun- 
tiſul to his children in his life time, he ſhould have his 
affairs ſettled to his own ſatisfaction. As to the objection 
of the cuſtomary part being a poſſibility, and merely in 
contingeney, it is of no weight; for there is no doubt but 
it might be releaſed in equity : But here is a covenant, 
which the defendant is bound by in all events. And it is 
no objection to ſay, that the wife was under age; for 
tho? in this reſpect, if the huſband were dead, the articles 
would not bind her, and ſhe would by ſurvivorſhip be in- 
titled to the cuſtomary ſhare, as a choſe in action not re- 
covered, or received by the hufband ; yet he being alive, 
it is a matter that accrues to him in right of his wife, and 
he may releaſe it, and his releafe will bind her ; and there- 
fore it was reaſonable he ſhould perform his covenant. I 
found my opinion too on an old law well known in the 
city, by the name of Jud's law; whereby a huſband was 
authorized to agree with the father for the wife, tho” ſhe 
was under age. Tr. Att. 63. 

14. In the laſt mentioned caſe of Medcalfe and Iues, a Whether the 
queſtion aroſe, whether the orphanage part, covenanted Hare releaſed o 
to be releaſed by the huſband, ſhould fall into the dead- 4e mans n 
man's part, and go wholly according to his diſpoſition of the orphanage 
the reſidue of his eſtate, as a thing purchaſed by him; t. 
or whether it ſhould fall into his perſonal eſtate, and be 
diſtributed with it according to the cuſtom : And the lord 
chancellor ſaid, that as in equity things covenanted to be 
done are things actually done, it muſt be conſidered as 
if the huſband had actually releaſed, and ſo is an extin- 
guiſhment of his wife's right to the orphanage part; and 
being an extinguiſhment of the right, it leaves the eſtate 
of the father as if it had never been charged with it, and 
muſt therefore be conſidered as a part of his general per- 
ſonal eſtate, and not to go wholly to the executor of the 
father, as a part of the dead-man's ſhare. Tr. Att. 64. 

15. In the cafe of Hill and Blanket, H. 28 C. 2. It is 
ſaid, that there is no ſuch cuſtom, as that a child marry- ,j,. without 
ing under the age of eighteen, without the father's con- conſent bars the 
ſent, ſhall loſe her orphanage part. Cha. Ca. Finch, vom. 
248. 

But in the caſe of Foden and Howlett, H. 1 J. 2. By 
Jefferies lord chancellor : If the daughter of a citizen of 
London marries in his life time againſt his conſent, un- 
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leſs the father be reconciled to her before his death, ſhe 
ſhall not have her orp ſhare of his perſonal eſtate : 
and it would be unreaſonable to. take the cuſtom to be 
otherwiſe. 1 Vern. 354. 

And if any perfon intermarry with an orphan without 
conſent of the court, ſuch perſon may be fned by them, 
according to the quality and portion of the orphan ; and 
unleſs ſuch perſon pay the fine, or give ſecurity to pay it, 

ey may commit him to Newgate to remain there till he 
ſubmit to their orders. Priv. Lond. 282, 283. 

And he that marries an orphan without conſent of the 
court, muſt make a jointure before he receives the por- 
tion. Priv. Lond. 286. | 

16. E. 1686. Fette and Hunt. A freeman of Lon- 
dies, leaving a widow and no children, but hath ſeve- 
ral grandchildren living at the time of his death. And 
the queſtion was, whether they were within the cuftom 
of the city of London or not. The lord chancellor took 
time to conſider of it ; and having conſulted the recorder 
and ſeveral of the aldermen, delivered his opinion, that 
randchildren were not within the cuſtom of the city of 
ndon. 1 Fern, 7. | 
H. 1716. Northey and Strange. It was admitted by 
counſel, and ſaid to have been ſo determined, and ſettled, 
that a freeman's grandchild (where the grandchild's father 
was never advanced in the freeman's lifetime, and died 
before the freeman, leaving a child) was not within the 
cuſtom z and that only the freeman's children were within 


the cuſtom, to come in for an orphanage part. 1 P. Will. 


341. 2 Salk, 426. | 
17. If a freeman of London hath but one child, and 
he has received ſome portion from his father, and the fa- 
ther dies, leaving this child and a wife; the child ſhall 
have his full orphan's part, without any regard to what he 
hath already received: for that advancement in part is 
only to be brought into hotchpot with children, and not 
with others: By Sir Edward IP. 2 Salk, 426. 
A. 1685. Beckford and Betkford, The only point was, 
upon the cuſtom of the city of London, where a child 
that had a portion, but was not fully advanced, and was 
to bring her portion into hotchpot ; whether the portion 
ſhould be brought into the perſonal eſtate in general, that 
ſo the widow might come in for part of it, or whether it 


' ſhould be brought into the orphanage part only: Lord 


chancellor; It is beyond all doubt, that it muſt be brought 


into the orphanage part only. 1 Vern. 345. 


T. 1691. 
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T. 1691. Fane and Bence. Where an only child is in 
part advanced by the father in his lifetime; ſuch child 
ſhall. not bring his part into hotchpot, there being none 
in equal degree with him. 2 Vern. 234. 
T. 1729. Cleaver and Spurling. A freeman of London 
haying but one child, advanceth that child in part only; 
the child ſhall take a full ſhare, without bringing what 
he had before received into hotchpot : for the only mean- 
ing of bringing the child's ſhare into hotchpot is, to make 
an equality among the children; and not for the benefit 
of the mother, or to increaſe the dead-man's ſhare. 2 P. 
Will. 526... e 
18. A leaſe for years attending the inheritance of a Lea. 
freeman of London, is not aſſets within the cuſtom. 1 
Vern. 2, 102. 
Ig. So if a citizen of London has a truſt of a term Truſt of a term; 
atending his inheritance, and dies; the truſt of the term 
ſhall not be ſubject to the cuſtom of London, to be divided 
between the wife and children, as other perſonal eſtate 
and chattels ſhall. 2 Freem. 66. | 
20. A mortgage in fee ſhall be counted part of a free- Mortgage, 
man's perſonal eſtate, and ſubject to the cuſtom, 1 Cha. 
C 285... | - | | 
A-mortgage ſhall be paid out of the perſonal eſtate, in 
preference to the cuſtomary or orphanage part by the 
cuſtom of London ; becauſe the cuſtom of London'can- 
not take place till after the debts paid. 2 P. Will. 335. 


iv. Of the cuſtom of the province of York. 


By the ſtatute of diſtribution 22 & 23 C. 2. c. 10. it is 
provided, that the ſaid a# or any thing therein contained, 
ſhall not any ways prejudice or hinder the cuſtoms obſerved 
within the city of London, or within the province of Vork, — 
or other places, having known and received cuſtoms peculiar to 
them, but that the ſame cuſtoms may be obſerved as ny ; 
any thing. therein contained to the contrary nottuirihſtanding. 


4. 

And by the 1 J. 2. c. 17. For the determining ſome 
dhubts ariſing upon the ſaid ſtatute, it is hereby” enactæ and 
declared, that the clauſe therein by which'it is provided, that 
the ſame ſtatute or any thing therein contained ſhould not any 
ways prejudice or hinderithe cuſtoms obſerved within the city of 
London and province of York, was never intended, nor ſhall 
be taken or conſtrued to extend to ſuch part 'of any inteſtate's 
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eftate, as any adminiſtrator, by virtue only of being admini- the 
firator, by pretence or reaſon of any cuſtom, may claim te have int 
te exempt the ſame from diſtribution ; but that ſuch dart in his 
the hands of ſuch adminiſtrator ſhall be ſubject to diſtributian div 
43 in other caſes within the ſaid ſtatute. ſ. 8. | par 
By virtue only of being adminiſtrator] That part which oy 
the adminiſtrator hath by virtue only of his being admi- 
niſtrator, is the deadman's part; which being taken out 08 
of the cuſtom, this ſtatute of the 1 F. 2. c. 17. provides OY 
that the ſame ſhall be diſtributed according to the ſtatute ' the 
of diſtribution. beer 
And agreeable hereunto was the caſe of Stapleton and 2 
Sherrard, Feb. 5th in the 3 J. 2. which cauſe was de- —_ 
pending when this ſtatute was made : Between John Sta- ſaid 
a pleton, eſquire, and Thomas lord Meryon, plaintiffs; on: 
a Bennet Sherrard, eſquire, and Dorothy his wife, admi- the 
niſtratrix of the goods of Robert Stapleton, eſquire, de- ad 
fendants This cauſe having been firſt heard, on the the | 
13th day of June, in the '35th of Cha. 2. and it being * 
then referred to a maſter to take an account of the per- 2 
: ſonal eſtate of the ſaid Robert Stapleton, and to make if th 
exact diſtribution of the ſame according to law, amongſt an 
the plaintiff Stapleton, and the child of the lord Meryon, oy. 
and alſo the brothers and ſiſters of the ſaid Robert Staple- hodld 
ton, as well thoſe of the whole blood, as of the half blood, hear: 
and their reſpe&ive repreſentatives; the defendant, in what 
right of the defendant Dorothy as ſhe is widow of the laid 
ſaid inteſtate Robert Stapleton, claiming a moiety of the provi 
clear perſonal eſtate by the cuſtom of the province of * 
Vork, and alſo by the late act for ſettling inteſtates eſtates provi 
half of the other moiety thereof; and the ſaid maſter 7 
being thereby to report ſpecially to this court, as he ſhould Were 
think fit, what ſhould appear doubtful as to the intereſt 1 
of any of the parties concerned therein, the ſaid maſter half c 
made his report dated the gth day of June 1684, whereby Stapl 
he certified, that by the cuſtom of York, a moiety of the ' Has 
ſaid clear perſonal eſtate was of right due and belonging that 
to the defendant Dorothy, as the widow and relict of the cords 
ſaid Robert Stapleton, and that the. other moiety he had fondle, 
divided amongſt the ſaid inteſtate's brothers and ſiſters, 8 
and their legal repreſentatives, in ſuch proportions as is to the 
therein mentioned. And exceptions having been put in e 
to the ſaid report, and the ſame coming to be heard the in the 
24th day of February in the firſt year of king James the upon 
2d, before the right honourable the lord keeper of the ſertl; 
great ſeal of England; his lordſhip deſired his grace the ve 


3 then 
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then lord archbiſhop of Vork to certify, when a man dies 


inteſtate within the province of Vork without iſſue (after 
his debts and funerals paid) how the reſidue was to be 
divided by the cuſtom of the province of Vork, and what 
part remained by the ordinary to be diſtributed. And his 
grace the then archbiſhop of Vork having, purſuant to 
the ſaid deſire, on the 18th day of March in the 1 
year of James the 2d, certified that in ſuch caſes aforeſaid, 
the widow of the inteſtate by the cuſtom of the ſaid pro- 


vince, hath uſually had allotted to her one moiety of 


the clear perſonal eſtate, and that the other moiety had 
been diſtributed amongſt the next of kin to the deceaſed 
inteſtate, and that had been the conſtant practice of the 
eccleſiaſtical court at York. To which certificate the 
ſaid defendants took exceptions. Upon debate whereof 
on the 17th of May in the ſaid firſt year of James 
the ſecond, it was per v0wr that the exceptions ſhould be 
overruled; and the defendants were ordered to pay unto 
the plaintiffs, and bring into court reſpectively, the ſe- 


veral and reſpective ſums of money therein in that behalf 


mentioned within two months, or in default thereof, or 
if the plaintiffs ſhould not acquieſce therein, then they 
were to pay colts, And the defendants being not ſatiſ- 
fied with the ſaid order, did afterwards petition the right 
honourable the lord high chancellor 'of England for a re- 
hearing of the ſaid cauſe, upon this point only, namely, 
whether the defendant Dorothy, being the widow of the 
ſaid Robert Stapleton, who died an inhabitant of the 
province of York, and withot iſſue, and alſo his admi- 
niſtratrix, ought not by virtue of the cuſtom of the ſaid 
province, to have one moiety or half of the clear perſonal 
eſtate of the ſaid inteſtate Robert Stapleton. her late huſ- 
band, and alſo according to the rujes of diſtribution men- 
tioned in the late act for ſettling inteſtates eſtates to have 
half of the other moiety as widow of the ſaid Robert 
Stapleton, who died without iſſue as aforeſaid, And his 


| lordſhip having ordered the faid cauſe to be reheard upon 


that point only, and the ſame coming to be reheard ac- 
cordingly before his lordſhip in the preſence of the de- 
fendant's counſel, none attending for the plaintiffs, albeit 
due notice of the ſaid laſt order for rehearing was given 
to them and the other parties concerned, as by affidavit 
then produced did appear ; and the caſe on the pleadings 
in the cauſe being opened by the defendant's counſel, and 


upon conſideration thereof, and of the ſaid late act for 


ſettling of inteſtates eſtates, and of the ſtatute made in 
Vor. IV. Cc the 
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Wills. Diſtribution. 
the 1ſt year of his ſaid majeſty king James the ad, inti- 
tled, an act for reviving and continuing ſeveral. acts of 
parliament therein mentioned; his lordſhip. declared, that 
notwithſtanding the ſaid certificate of the ſaid lord arch- 
biſhop of York, his lordſhip was fully ſatisfied, the de- 
tendant in right of the defendant Dorothy as widow of 
the ſaid inteſtate Robert Stapleton her late huſband ought 
to have the one moiety or half of his clear perſonal eſtate 
by virtue of the cuſtom of the province of Vork, and 

ſo half of the other moiety of the ſaid clear perſonal 
eſtate by virtue of the ſaid ſtatute and rules of diſtribution 
therein mentioned ; and did order and decree the ſame 
accordingly, And it being — that the defendants 
in purſuance of the faid former decree, and to avoid any 
contempt for not yeilding obedience thereto, had paid 
and ſatisſied unto the plaintiffs and others the brothers 
and ſiſters of the ſaid inteſtate Robert Stapleton, or their 
reſpeCtive repreſentatives or ſome of them, the reſpective 
proportions to them reſpeRively allotted by the maſ- 
ter's report, whereas they ought but to have paid one 
moiety thereof, and prayed that the plaintiffs and the ſaid 
other perſons that were fo overpaid might refund and pay 
the defendants the moiety or half of the money fo paid or 
ſatisfied unto them, his lordſhip did order and decree the 
ſame accordingly, and the 51 depoſited with the regiſter 
upon the —— of the faid rehearing to be paid back 
to the defendants or their clerks in Afterwards 
on the 8th day of June in the 3d year ef the reign of his 
ſaid majeſty king James the 2d, the plaintiffs being diſ- 
ſatisfied with the ſaid order made, petitioned his lordſhip 
to hear the cauſe again; and the ſame coming to be re- 
heard accordingly on the 5th day of February in the 
aforeſaid, before his lordſhip, in the preſence of 
counſel learned on both ſides, upon long debate of the 
matter, and hearing what could be alledged on either fide, 
his lordſhip declared the defendant's wife is well intitled 
to one moiety of her. late huſband's eſtate by the cuſtom 
of the province of York, and to a moiety of the other 
moiety by the act of diſtribution, and therefore ſaw no 


cauſe to alter the former order; and therefore did order, 


that the ſaid former order ſhould ſtand confirmed. 

By the 4 W. c. 2, I bereas by cuſtom within the province 
of York, or other uſage, the widows and younger children of 
perſons dying inhabitants of that province, are intitled to a part 
of the *grods and chattels of their late huſbands and fathers 


| (called her and their reaſonable part) notwithfanding any aif- 


peſctien of the ſame by their huſbands and fathers loft —_ 
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province of Vork, by their laſt wills and teflaments to give 
bequeath and 275 of all and ſingular their goods chattels debts 
and other eftate, to their executors, or ſuch other per- 
fons as they ſhall think fit, in as ample manner as by the laws 
and ſtatutes of this realm any perſon may give and diſpoſe of the 
fame within the province of Canterbury or elſewhere; and the 
widows, children, and other the kindred of ſuch teſtator, ſhall be 


barred to claim or demand any part of the goods chattels or other 
onal eflate of ſuch teftator, in any other manner than as by the = 


ſaid laft wills and teftaments is limited and appointed. ſ. 1, 2. 
Provided, that nothing in this ac ſhall extend to the citizens 
of the cities of Vork and Cheſter, who ſhall be freemen of the ſaid 
reſpeclive cities, mhabiting therein or within the ſuburbs thereof 
at the time of their death; but that every ſuch citizen's widow 
and children ſhall have ſuch reaſonable part and proportion of the 
teſtator”s perſonal eſtate, as they might have had by the cuſtom of 
province of York before the making of this act. 1. 3. 


Note, the mentioning of the city of Cheſter here was a - 


miſtake ; for this cuſtom of the province of York did not 


extend to that city, nor to any other part of the whole 


archdeaconry of Cheſter : and the reaſon is, becauſe un- 
til the erection of the ſee of Cheſter in the time of king 
Henty the eighth, that archdeaconry was not within the 
province of York, but was part of the dioceſe of Litch- 
field and Coventry within the province of Canterbury. 
And therefore afterwards, when this proviſo was taken 
off by the ſtatute here next following, with reſpect to the 
eity of York; there was no need for any application to 
parliament to repeal the ſame proviſo, in relation to the 
city of Cheſter. LL | 

But as to the city of York, it is enacted by the 2 & 3 
An. c. f. as followeth : Whereas in the flatute of the 4 W. 
e. 2. there ts a proviſo, that nothing in the ſaid at? contained 
ſhould extend or be tonſirued to extend ts the citizens of the 
cities of York and Cheſter, who ſhould be freemen of the ſaid 
reſpectiue cities, inhabiting therein, or within the ſuburbs 
thereof, at the time of their death; but that every ſuch citi- 
zen's widow and children ſhould have ſuch reaſonable part and 
proportion of the tefiator"s * Hate, as they might * 
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had by the cuſtam of the province of Vork before the making « 
the fard — whereas e the mayor -/ 
commonalty, on behalf of the inhabitanta of . the: ſaid: city of 
York, have . — _ the ſaid proviſe: may be repealed, 
fo that. the fr e ee e may hv the , 
the ſaid act, as as all other perſons inhabiting within 
= province; it is enatted, that the ſaid . Poet. ſo far as 

ame concerneth the citizens of the city of be 
is hereby repealed; ſo that it ſhall and be Jawful for 
all and every the citizens of the ſaid city if York k, ue y uf 
be freemen of the ſaid city, inhabiting therein, or within the 
ſuburbs thereof, at the time of their death, by their laſt wills 
and teftaments to giue bequeath and diſpoſe of their goods chat- 
telt debts and other perſonal eftates, to their executors or ſuch 


other perſons as they ſhall think fit, as any other perſons inha- 
"biting or refiding within the ſaid province of York may lau- 


fully ds by virtue of the ſaid act; and that the widows, chil- 
dren, | — other kindred of hb te/tator, ſhall be barred to 
claim or demand any part of the gaods chattels or other perſonal 
22 e the teflator, in any other manner than as by the ſaid 

aft wills and teflaments is appointed; any thing in the ſaid 
act, or any other law, flatute, or uſage to the aun. not- 
withſlanding. 

So that the ancient law and cuſtom reſtraining che in- 
habitants of the province of York from diſpoſing of their 
whole perſonal eſtates by will, is now utedy abotiſhed 
out of that whole province. 

But with reſpect to the diſtribution of inteſtates effects, 
the cuſtom continues as it hath been for ages paſt : which, 
taking Swinburne for our guide, we come now. . trace 
out and delineate. 

It is to be underſtoed then, that ade the province 
of York generally, there hath been an ancient cuſtom, 
and divers famous writers long ago have made mention 
of the ſaid cuſtom in their works to have been obſcryed 
long before their days, and the ſame alſo appeareth from 
the acts and other very ancient inſtruments of undoubted 
credit faithfully preſerved in the regiſtry of the archbiſhop 
of Teri; by which cuſtom. there is due to the widow and 
to the 17 71 children of every man being an inhabitant or an 
hmholder within the ſuid province of York, and dying ther: 
vr \elſewhere intoſtate, being an inhabitant or houfholder 
within that province, a reaſonable part of his clear moveable 
goods : unleſs 7165 uch child be heir to his father deceaſed; or were 
advanced by his. father. in his life time, by which advancement 
it ic to be underſtood, that the * in his life time beſtowed 


upon 


5 
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om his child u competent portion tubereon to live. Swin. 
- 220, 230, 233% 8 "1 be 
'  * Reaſonable part) Which is as followeth : 

(1) If the inteſtate hath neither wife nor child at the 

time of his death, his whole perſonal eſtate (the funeral 
expences and other neceſſary charges being firſt deducted) 
ſhall be diſpoſed in the due courſe of adminiſtration ; the 
ſame heretofore having been wholly at the diſpoſal of the 
deceaſed, and conſequently falling now under the direc- 
tions of the ſtatute of diſtribution. Swin. 220. 

(2) If the inteſtate at the time of his death leave be- 
hind him @ wife and no child, or elſe ſome child or children 
but no wife ; in this caſe, by the cuſtom obſerved not only 
throughout the, province of York, but in many other 
places beſides within this realm of England, the goods are 


to be divided inta two parts; of which, one part is due 


to the wife, or elſe to the children, by virtue of the ſaid 
cuſtom.” Stuin. 220. | 

But if by ſettlement. a jointure is limited to the wife, 
in bar of all her demands out of the perſonal eſtate of her 


' huſband by virtue of the cuſtom, in ſuch caſe it is as if 


there were no wife, with reſpe& to the ſaid cuſtom 
part; fo, if it is in bar of all her demands by virtue of 


the faid cuſtom or otherwiſe, ſhe ſhall be debarred alſo of 


any diſtributive ſhare by the ſtatute. 1 Yern. 15. 
And if the inteſtate have a wife, and a child or chil- 


dren which child is heir to the inteſtate, or which chil- 


dren were advanced by the father in his life time; in this 


"caſe it is as if he had no child: and therefore in like 


manner the goods ſhall be divided into two parts ; where- 


of the wife is to have the one part to herſelf, and the 
other half is diſtributable by the ſtatute. Stoin. 220, 


221. 


So in the caſe of Goodwin and Ramſden, M. 1683. 


The plaintiff exhibited a bill, to have an account, and 
her ſhare of her father's perſonal eſtate, who died inteſ- 
tate, The defendant pleaded, that the eſtate in queſtion 
lay within the province of York, and that the inteſtate 
died there, and that the plaintiff being one of his daugh- 


ters was advanced by him in his life time; and that by 


the cuſtom of the province of York, a daughter being 


once advanced by her father in his life time, was excluded 


from all further benefit of her father's perſonal cſtate. 
But in this caſe it appearing, that all the children of the 


inteſtate were advanced by him in his life time, and fo 
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Mills. Diſtribution. 


the eſtate wholly exempted out of the cuſtom, it ought to 
go now in a courſe of adminiſtration, and be diſtributed 
according to the a& for ſettling inteſtates eſtates ; and 


thereupon the plea was overruled. 1 Fern. 200. 


And in the caſe of Collinſon and Trotter, Fun. 24. 1727. 
Richard Collinſon died inteſtate, Dune a widow, who 
was the preſent defendant, Anne Trotter; and an onl 
child, Thomas Collinſon, the plaintiff in this cauſe. Sir 
Joſeph Jekyll, maſter of the rolls, directed two iſſues to 
be tried at York aſſizes: 1. Whether the defendant Anne 
Trotter, who was the widow, is intitled by the cuſtom 
of the province of York to a moiety, or any and what 

art, of the inteſtate's eſtate. 2. Whether the plaintiff 

homas Collinſon the infant, who is intitled to lands in 
fee ſimple by deſcent, on the death of his ſaid father, is 
by the cuſtom of the ſaid province intitled to any and 
what part of His ſaid father's perſonal eſtate. Theſe two 
iſſues were tried accordingly at the ſummer aſſizes fol- 
lowing. And after long evidence given, the jury found, 
as to the firſt iſſue, that the wife is intitled by the ſaid 
cuſtom to a moiety of the inteſtateꝰs perſonal eſtate: And, 
as to the ſecond, that the ſon is excluded, by the deſcent 
of the fee ſimple eſtate, from claiming any part of the 
perſonal eſtate by the ſaid cuſtom. And conſequently, 
the widow would receive. one half of the perſonal eſtate 
by the cuſtom ;, and one third of the remaining half by 
the ſtatute : So that taking the whole together, would 
receive two thirds of the fie inteſtate's perſonal eſtate. 

(3) If the inteſtate at the time of his death had both a 
wife and alſo a child or children ; in this caſe, the deceaſed's 
ſhare is no more than the third part of the clear goods : 
for the ſaid goods ſhall be divided into three parts ; whereof 
the wife ought to have one part, the child or children a- 


nother part, and the third part (which is called, the death's 


part) is diſtributable by the ſtatute. Yet ſo, as that the 
child or children be not heir to the inteſtate their father, or 
advanced by him in his lite time : for then it is as if there 
were no child; and conſequently the goods of the deceaſed 
are to be divided into two parts, whereof the inteſtate's 
wife is to have the one part, and the other is diſtributable 
by the ſtatute. And if the inteſtate have a wife, and chil- 
dren whereof one is heir, another advanced, and ſome not 
advanced by their father in his life time; in this caſe, the 
goods of the deceaſed ſhall be divided into three parts, 
whereof the wife ſhall have one, the child or children not 

| o : advanced 


Ws: Diſtributiön. 


advanced another, and the third (being the death's part) is 


diſtributable as aforeſaid. Swin. 221. 

But here ariſeth a very important queſtjon, in caſe where 
a child hath received in his father's life time an advance- 
ment, not only ſufficient to debar him of his cuſtomary 
part, but ſo large as to extend into, or to overbalance, 
what would be his proportionable ſhare alſo of the dead- 
man's part ; whether in this caſe ſuch'child ſhall receive 
any ſhare of the dead-man's part, unleſs he will bring 
over into hotchpot in the ſaid dead- man's part, ſo much 
of his ſaid advancement, as exceedeth his juſt proportion 
of the cuſtomary part, And concerning this, the opinions 
of learned men are various. Some hold, if a child is 
fully advanced, ſo as that his advancement doth exceed not 
only what would be his juſt proportion of the cuſtomary 
part, but of the dead-man's part likewiſe; that in ſuch 
caſe he is excluded from any further ſhare whatſoever of 
his father's perſonal eſtate, either by the cuſtom, or by 
the ſtatute, Others are of opinion, that whatſoever his 
advancement ſhall have been, ſo as to debar him of his 
cuſtomary part; yet that advancement ſhall have no con- 
ſideration in the dead-man's part, but thereof he ſhall re- 
ceive his full ſhare without any retroſpect to his preceding 
advancement. The former opinion is more agreeable to 


equity and reaſon + but whether it is conſiſtent with the 


conſtruction of the ſtatutes, is the queſtion. For this is 
a point reſpecting not the cuſtom, but the acts of parlia- 
ment: the cuſtom itſelf in this caſe is clear enough; but 
it is queſtioned, how far the ſtatutes do infringe the cuſ- 
tom in this particular. — 
Before the ſtatute of the 22 & 23 C. 2. the cuſtom was 
this: The children received their own cuftomary part 
and no more; and of this cuſtomary part a child fully ad- 
vanced could have no ſhare, the advancement being eſteem- 
ed as a ſatisfaction for his filial portion: And no child 
could ſue for any ſhare of the dead- man's part; the fame 
(according to its original inſtitution) being to be diſpoſed 
for the ſoul of the deceaſed. This ſtatute left the cuſtom 


intire. And the ftatute of the 1 FJ. 2. c. 17. doth not 


touch thereupon, further than to diſtribute the ſaid dead- 


man's part. Nevertheleſs, in ſuch diſtribution it is re- 


quired, that the children (excluſive of the heir at law as 


aforeſaid) ſhall bring their reſpective advancements into 


hatchpot, But in this caſe, the advancement is ſuppoſed 
to be already ſunk in the cuſtomary part; and conſe- 
quently nething remaineth to be brought over into the 
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dend - man's part: And therefore (upon this ſuppoſition) a 


child, how largely ſoever advanced by his father in his life- 


time, ſhall on y thereby be excluded from receiving any 


further filial portion by the cuſtom, but ſhall not be ex- 
cluded from receiving a full diſtributive ſhare of the dead- 
man's part by the ſtatute. W. | 

And with this ſeemeth to accord the caſe of Gudgeon 
and Ramſden, T. 1692. which was thus: The inteſtate, 
being an inhabitant in the province of York, left. iſſue a 
ſon and daughter ohly, and no widow. The daughter 
had a portion given her in marriage, in lieu and full ſatiſ- 


faction of what ſhe might claim by the cuſtom of the 


province. The ſon was alſo advanced, by a ſettlement 
of lands. The queſtion was, How this eſtate ſhould be 
diſtributed, For the heir it was inſiſted, that now the 
cuſtom of the province of York is to be quite laid out of 
the caſe, and the ſame diſtribution made of the eſtate, as 
of any other inteſtate's eſtate, and by conſequence the 
daughter to bring her portion into hotchpot ; but the heir 
to have a full ſhare, without regard to what lands had 
been ſettled upon him. By the court: The daughter muſt 
not bring back her portion into hotchpot; for that came 
in lieu of the cuſtom » and was as the price the 
father thought fit to give her for the ſame. 2 Yern. 274. 
gut here, it ſeemeth, that a diſtinction ought to be made, 
between an advancement given and accepted expreſsly in 
lieu and ſatisfaction of the filial portion, and an advance- 
ment given generally without any ſuch agreement or ſti- 
pulation. In the former caſe it ſeemeth, that no reſpect 
ſhall be had of ſuch advancement in the diſtribution of the 
dead-man's part, the ſame being to be conſidered not fo 
properly an advancement by the father, as a purchaſe by 
the child; and Which, by poſſibility, might have fallen 
ſhort of, as well as exceeded, the true value of the child's 


portion . And upon this principle, the ſaid caſe of 


Guageon 


WA 


® For a child of age, for a valuable danbderation, might re- 


| leaſe his future filial portion. Of which kind of releaſe there 


ſeems to have been a ſpecial preciſe. form; according to the fol- 
lowing example, which is brief, and yet full withal and com- 
prehenſive ; much in the ſtyle and manner of {thoſe moſt accu- 


tate forms of compoſition, the writs in-the regiſter: via. Be 
it known unto all men by theſe preſents, That I Thomas Whitehead 


Byebeck in the county of Weſtmorland, hu/landman, for and in 
3 | rs confideration 


TMilis. Diſtribution. 
Gudgeon and Ramſden ſeemeth to have been determined · 
But where there is no ſuch ſpecial contract or agreement, 
but the advancement is general, without any particular 
reſpe& either to the cuſtomary or diſtributive ſhare ; it 
ſeemeth, that the ſame ſhall be applied either to one or 
both of them, according to the amount of ſuch advance- 
ment, and ſo as beſt to anſwer the intent of the ſtatute, 
which expreſſeth, that the gate of all the ſaid children ſhall 
be made equal as near as can be eſtimated. And by this di- 


ſtinction, the two contrary opinions ſeem to be recon- 
ciled. | 


| o his clear moveable goods] Where the wife or children 
ought to have a rateable part of the goods of the deceaſed, 
be it a third part or half, as the caſe yieldeth ; there alſo 
they ought to have a like part of the debts due unto the 
inteſtate, after they be recovered by the adminiſtrator ; 
for then they are numbred or accounted amongſt the goods 
of the inteſtate, but not before, Sin. 221. 


confiderotion of a ſum of money, by Richard Witehead my father of 
Byebeck aforeſaid in the ſaid county, yeoman, to me —— truly 
contented and paid, have remiſed, releaſed, and quit claimed, and by 
theſe preſents do abſolutely remit, releaſe, and quit claim, unto the 
ſaid Richard Whitehead my father, bis executors and adminiftra- 
tors, all manner of filial or child's portion of goods, which I the ſaid 
Thomas, my executors or aſſigns can or may hereafter have, claim, 
or demand of, in, and to the good: or chattels of the ſaid Richard 
Whitehead, by any manner of ways, means, title, or claim howſo- 
tver, Ia witneſs whereef,, I the ſaid Thomas Whitehead bawe 
bereunto ſet my ſeal, the firſt day of May, in the eighth year of the 
reign of our ſovereign lord James, by the grace of God, king of En- 
gland, France, and Ireland, defender of the faith, and fo forth, 
and of Scotland rhe forty third, 1610. 
Sealed and delivered 
in the preſence of us 
George Sharp. 
Edward Branthwaite, 
' Thomas Potter. 
Philip Winfter. 


And here it is obſervable, that the particular ſum, which was 
the conſideration, is not ſpecified ; ſo that there is no room here 
to diſpute about the guantum of the advancement ; for it muſt be 
taken in ſuch caſe as an advancement in toto. 


Thomas Whitehead. 


But 
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thereby barred 
Sin. "7 


Willis. Diſtribution. 
But of leaſes (Swinburne ſays) the wife and children 
cannot have any rateable part within the province of 
York, ar ather places where they have been accuſtomed 


to have their rateable part of the moveable goods and 
debts recovered, unleſs the ſaid wife or children, demand- 


ing their rateable part of leaſes, do prove that by ſpecial 


euſtom of that place (namely, of that city, county, 
 deanry, or pariſh- where the inteſtate dwel and had 


ſuch leafes) the wives and children were accuſtomed to 


have their rateable part, as well of the leaſes, as of the 


moveable goods of the inteſtate; which ſpecial cuſtom 
being proyed, they may recover the rateable part as be- 


fore. (But nat by the general cuſtom of the province.) 
Sin. 221. 


But cancerning eſtates pur auler vie, that is to ſay, eſ- 


Fern held by leaſe during the life of another perſon, iti 


ſpecially provided by the ſtatute of the 14 C. 2. c. 20. 
Nat where there. is no deviſe thereof, they ſhall go and be 
diſtributed in the ſame manner as the perſonal eſtate of the 
inteſtate. 


Unleſs ſuch child be heir to his father deceaſed] Which li- 
mitation is diverſly extended: As, | 
(1) Not 2 the heir of lands holden in fee ſimple, is 


om the recovery of a filial portion; but 
he alſo that is heir in fee tail, either general or ſpecial, 


1. | 
(2) Albeit the lands be of very ſmall revenue, perad- 


venture nat paſt a noble yearly rent, and the goods very 


great in compariſon of ſo ſmall a rent (be it 10001 or 
more); even in this caſe, the heir is barred from the hope 
of a filial portion, And tho' this may ſeem hard to the 
heir, if we conſider that ſame right of primogeniture ; 
— we mall confider on the other fide, that if the lands 
worth 1000 1 a year, and the goods little or nothing 
worth (the debts being paid), and ſo little or nothing left 
to the reſt of the children (which caſe is more frequent 
than the former); the cuſtom, we ſee, is not void of 
equity, when both caſes are equally balanced. Swin. 
232. 
7 3) Not only that heir is excluded from a filial portion, 
which doth enter upon the lands immediately after his fa- 


© ther's death, but he alſo which is heir in reverſion, is 


heir: and being heir, can have no filial portion. For in 
the writ de rationabili parte bonorum, it is contained, that 
he which demandeth a filial portion neither is heir, nor was 

. advanced 


then it 


becauſe 


Vancen 
life tim 


ar 1005 


vanced 


Nills. Diſtribution. 

advanced in the life of bis father © now he that is heir in re- 
verſion cannot fay fo, and therefore can recover no filial 
portion, according to the cuſtom of the country. Other- 


wiſe, if he ſhould recover a portion, and the land after- 


wards ; the final intent of the cuſtom ſhould ſuffer pre- 
judice, which would that the lands and goods fhould not 
go both one way, but the one to the heir, and the other 
to the reſt of the children, And yet the caſe may fall out 
very hard with the heir in reverſion: for what if he ſhould 
die in the mean time, before he could lawfully enter to 
thoſe lands which be his only in reverſion, and ſo reap no 
benefit either of his father's lands or goods? howſoever 
it ſhall fall out, he muſt be content with his lot; and tho 
not he, yet his ſhall enjoy the land at the time appointed. 
Sin, | 

made upon his father's marriage; yet he is heir ſo as to 
be excluded thereby from a filial portion. As in the caſe 
of Conſtable and Conflable, T. 1700. Upon a former hear- 
ing of this cauſe, a queſtion ariſing upon the cuſtom of 
the province of York, touching the diſtribution of the 
perſonal eftate of the father; an iſſue was directed to be 
tried at Jaw, whether the father having by ſettlement on 
his marriage ſettled his real eſtate to himſelf for life, patt 
to his wife for her jointure, and the remainder of the 
whole to his fit . other ſons in tail, remainder to his 
own right heirs, the eldeſt ſon was thereby excluded by 
the calle of the province of York, from havin any 
ſhare of his father's perſonal eſtate; and it being found 
that he was thereby debarred and excluded, and the cauſe 
coming now to be heard on the equity reſerved, it was de- 
creed accordingly. 2 Vern. 37 5. 

(5) Albeit the heir hold lands by deed or feoffment in 
mortgage, or with clauſe of redemption, that is to ſay, 
upon condition that if the feoffor pay unto him a ſum of 
money at a certain day, that then the feoffor may re-enter, 
and the deed or grant to be void; yet nevertheleſs in the 
mean time, until the condition be performed, and the land 
redeemed, if he ſhould demand any filial portion, he is 
barred, becauſe as yet he is heir to the deceaſed, But if 
the lands ſhould be redeemed, and the money ſatisfied, 
then it is thought that he may recover a filial portion 


becauſe then he is not heir to the deceaſed, nor the ad- 


yancement certain which was made by the father in his 
life time, Swin, 232. 


(6) Likewiſe 


232. | | 
(4) Albeit the heir receiveth the lands by ſettlement 
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TUilts. Diſtribution. 


(6) Likewiſe if a man purchaſe lands in fee, and by 
will deviſe the ſame lands to his eldeſt ſon and to the heirs 
of his body, and for default of ſuch iſſue to his younger 
ſon and to the heits of his body, and ſo on; in this caſe, 
Swinburne ſays, the eldeſt ſon is not barred from the re- 
covery of a filial portion, as heir to the deceaſed; becauſe 
he is not as heir to bis father according to the courſe of 


the common law, but egen to his father's will. Swix. 


232. [But whether this deviſe ſhall bar him as an ad- 
vancement is another queſtion, which will be conſidered 
afterwards. 


But where a man is heir at law of lands in fee ſimple, 
and his father alſo deviſeth thoſe lands to him; it ſeemeth 


that he ſhall take by his better title, as heir at law, and 
not as deviſee : and conſequently thereby ſhall be excluded 
oma filial portion. For no man can by his will make 


p is heir a purchaſer of a fee ſimple; for the deſcent. and 
will take effect at the ſame time, and the elder title ſhall 
de preferred. 


. (7) In like manner, the youngeſt ſon, who is heir in 
 beraugh engliſh, ſeemeth not to be heir, fo as thereby to be 
debarred from a filial portion; for he is not heir aecording 
to the courſe of the common law, but by a particular 
re BE P's 

(8) Note alſo, that if the child ſhould have any copy- 
Bold Jand, after his father's death; in this caſe he is not 
reputed his father's, heir to the effect aforeſaid, and ſo bar- 
= from the recovery of a filial portion, due by the gene- 
ral cuſtom of the ſaid province. Stoin. 232. 

Note, the word copyhold, altho' of itſelf it conveys an 


* 


idea diſtin@ enough, yet from the different acceptation of 


It amongſt learned men, it becometh equivocal; ſome 
uſing it to ſignify all lands which are notfrechold ; others, 
more. properly, Jands only which are holden by copy of 
court roll. It is of very much importance to determine 
In which of the two ſenſes it is here to be underſtood. 
'For a great part of the lands within the province of York 
are neither frechold nor copyhold, but are included under 
the word cuſtomary. | jg 
For cuftemary is the general denomination of lands 
holden. by the cuſtom of the manor; of which, capyboli 
is but one ſpecies; ſo that altho' all copyhold lands are 
cuſtomary, yet all cuſtomary lands are not copyhold. And 
it ſeemeth that the word copyhold here ſhall be underſtood 
in the leſs proper ſenſe, ſo as to ſignify, that cu/fomary 
lands in general as well as thoſe which are ſtrictly WA 

ay 


Wills. Diſtribution; 397 


hold, inherited from the father, ſhall be no hindrance to 


x by the child from obtaining a filial portion. For at the time 
AK when this cuſtom of the province of York took Place, 
_ theſe cuſtomary lands were not inheritable. 
 re- Or were. advanced by his father in bis life time] Here it | 
-aufe comes to be conſidered, what manner of preferment or 
ſe of advancement that is, which doth debar the od from a 'R 
win, WM filial perten. | 
_ By bis father} Fer if another than the father beftow g 
any preferment or advancement, tho' never ſo much; this . 
preferment by another is no bar to the child, from the þ 
— recovery of the filial portion of his father's goods : much i 
—_ leſs, ——_ the child hath advanced his eſtate by his own BR 
nake In his 97 lime] Here the caſe aforeſaid is conſiderable, / ( 
.and re the father by his laſt will deviſeth lands to his ſon | 
ſhall (for this he may well do, and yet nevertheleſs die intel- "8 
tate as to his goods), whether this ſhall be ſuch an ad- ut 
ir in yancement as ſhall debar the ſon from the recovery of his | 
o be filial-portion ; and it ſeemeth that it ſhall not: for this | 
ding was no advancement to the child in the life-time of his N 
ular father ; but he may refuſe or wave the bequeſt, and reco- 1 
ver a filial portion due according to the cuſtom of the l 
copy- country, Swin. 233. "i 
not Howbeit, if the father in his life time beſtow a leaſe * 
bar- upon his child, or grant unto him an annuity for life out 9 
ene- of his lands, yet in ſuch manner as the child ſhall not i 
reap any benefit thereby, To long as the father liveth, but * 
s an after his death; this is holden for a preferment or an ad- 1 
n of vancement, Penne it was aſſured unto, him in his father's hb J 
ome life time. Nor is this caſe contrary to the former : for the 1 : 
gers, child had no aſſurance of his deviſe until his father was ih 
y of dead, becauſe he might have revoked the ſame at any time is 
nine whillt he lived; which he could not do in the other caſe. a 
we Swim, 233. 1 | 
rw. That the father 4 in his li if time be/lowed upon his child] F, or q 
if the father beſtow any thing upon another for his child's þ 
nds ſake, or for the good of his child; nevertheleſs this is no | 
hald ſuch preferment as will hinder the child of his filial par 
are tion... Swin. 233. 
And And. therefore if the. father beſtow any thing upon 2 
ad man of trade, to take his ſon for an apprentice, and to 
m_ teach him his myſtery; this is no advancement to the ef- 
4 tect aforeſaid. Swain, 233. | . ! 78 
Py 
id, Or 


398 


Wills, Diſtribution. 

Or if he beſtow any thing upon a ſchoolmaſter, or tutor 
in the univerſity, for the increaſe of his knowledge in 
learning, or for any d there to be obtained; this is 
no advancement to exclude the child of a filial - portion, 
Swin. 233. 

No more is it (ſaith Swinburne) if the father buy the 
advowſon of an eccleſiaſtical ce or dignity, and af- 
terwards preſent his ſon thereto. Swin. 233. 

So if the father buy an office, and beſtow it upon his 
fon ; this ſeemeth (he ſays) not to be an advancement to 
bat him of his portion. Swin. 233. | 

Or if the ſon be much indebted, and the father diſ- 
charge the debt; yet this ſeemeth not to be a preferment. 


8win. 233: | | 
But if the father beſtow a competent portion with his 
daughter in marriage, upon him that {hall marry her; 


this, without queſtion, is ſuch an advancement as will 
bar her from the demand of a filial portion. Stuin. 233. 


A competent portion] By the word portion is to be under- 
ſtood, not only a ſum of money, or part of the father's 
goods and chattels, but alſo lands and annuities, beſtowed 


by the father upon the ſon. Swin. 234. 


Competent] Competent _—_— equal, or not far infe- 


_ rior, to that quantity, which otherwiſe according to the 


cuftom of the province, ſhould fall to be due to the child, 
after the rate and proportion of the father's eſtate, at the 
time when he doth beſtow any ſuch thing upon his child; 
for the ſame being equal, or not much under the rate which 
ſhould belong to the child by the cuſtom aforeſaid, if his 
father had then died, ſhall ſtand for a ſufficient preferment 
and advancement, to exclude him from a filial portion. 
For conſidering the equality, or ſmall inequality, betwixt 
the one and the other ; it is to be preſumed, that it was 
the father's purpoſe, that the. one ſhould ſtand inſtead of 
the other, ee that if the father after this prefer - 
ment ſhould live many years, and increaſe his fubſtance; 
yet it ſeemeth, that the father's former gift would bar the 
child from recovery of any farther filial portion : and the 
reaſon is, becauſe as the father did grow richer (in which 
caſe the ſon's preferment ſhould be leſs), fo it might fall 
out that the father might have grown poorer, and then the 
fon's preferment ſhould have been more than otherwiſe it 
would by the cuſtom'of the country. . So that the father's 
gift being at the firſt competent, in regard of his eſtate 
at that time; the ſame is not made effectual or ineffectual 


by 


clude 


ration 


rationabili parte bonorum, this gift of the father ſhall either 


by the increaſe or decreaſe of his future eſtate, Stuin - 


233, 234. | tele | 
But Ke father's gift were not competent, of far un- 
der the rate of that which otherwiſe ſhould belong to the 


child by the euſtom; as, for inſtance, if the father ſhould. 


ure, whereas otherwiſe his filial portion would extend to 
divers hundreds; this gift of the father doth not ſeem to 
be ſuch an advancement; as will exclude the child from 
his filial portion, neither in the conſtruction of law, nor 
in the intention of the father; and that is rather to be 
termed a mere benevolence, than a preferment or advance- 
ment excluſive of à filial. portion: and if the ſon have 
deſerved a good turn at his father's hands, this is no ad- 
vancement, but a recompence of that which was formerly 
deſerved. Sun. 234. 5 
But here atiſeth a queſtion; what if the thing which 
the father beſtoweth upon the child, be ſo indifferent be- 
tween 'compent and intompetent, that it may be juſtly 
doubted whether the ſame ſhall ſtand for an adyancement, 
or a mere benevolence, over and beſides which, he might 
expect a filial portion? Now whether may the child caſt 
in that gift of the father, and ſo recover an equal portion 
with the reſt of his brethren and ſiſters ? It ſeemeth at the 
firſt that he may. For if a man ſeiſed of thirty aores of 
land in fee ſimple, have iſſue two daughters, and giveth 
with one of them in marriage ten acres of the ſame land 
in frank marriage, and dieth ſeiſed of the other twenty 
acres ; ſhe that is thus married may (if ſhe will) have part 
of the twenty acres, whereof her father died ſeiſed ; but 
then ſhe muſt put her land given in frank marriage in 
hotchpot, that is to ſay, ſhe muft refuſe to take the ſole 
ways af the land given in frank marriage, and ſuffer the 
nd to be commixed and mingled together with the other 
land whereof her father died ſeiſed, ſo that an equal di- 
viſion be made of the whole, betwixt her and her ſiſter ; 
and thus, for her ten acres, ſhe ſhall have fifteen ; whereas 
, otherwiſe, her ſiſter ſhall have the twenty acres of which 
their father died ſeiſed. And as in lands, ſo in goods: 
which is alſo agreeable to the civil law. And Swinburne 
ſays, he hath ſeen it ſometimes ſo obſerved, by the con- 
ſent of the children not advanced, being then of lawful 
Fas but he hath not known it at any time fo overruled 
A without their conſents. And therefore he con- 
cludeth, that conſidering the ſtrictneſs of the writ dz 


be 


give his child 51 to put in his purſe to beſtow at his plea- 
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he und to be a preferment or not; if it.ſhall-be; found 
— A preferment, then is the child excluded from teco- 


we 


ens 
I 
d writ is contained, Sein. 235, 


of a filial ps portion 3 if it ſhall he found not to be a 
en may the child recover the filial portion 
,cuſtam of the province of Vork, as in 


extheleſs,,. the words of 1 writ . "2 


1 My infer this conſequence, ENT general, 


2 children, not promoted in their father's 


2 time ought to 


Bave their rea aſonable part: for, this they may have, and yet 
ing be 0 


notwithſtan required to bri 
their brothers and ſiſters what'they 


into hotchpot with 
| have received leſs 


than their due proportion; and it will be ſo much the 
more reaſonable upon that account, And therefore what 
Swinburne intimates was in his days recommended to the 
parties by the judge, ſeemeth, at leaſt ſince that time, ge- 
nerally to have prevailed as the cuſtom of the province ; 
that children (excluſive of the heir at law) not advanced 
- to their full proportion of the childrens part, ſhall be ad- 
mitted to come in for their ſhare of the ſaid childrens 
part, bringing thereunto their partial advancements into 


Hotchpot : a 


agreeable to what Swinburne acknowledgeth 


to be the rule of the civil law; in conformity alſo to the 
cuſtom of the city of London, and to the meaſures of the 
ſtatute of diſtribution, and to the rules obſerved by the 


very of equity in all ſuch like caſes. 


IVherem to live] If the father beſtow any thing upon 
his child to any other end, as money in his purſe to ſpend 
among his equals, or to buy him ſuits of apparel, or books, 
or armour for the ſervice of his country ; yet this (as it 
ſeemeth) is. not to be holden for an advancement, tho' 
peradyenture the ſums of money given for theſe particular 
ends, were not very much inferior to that which otherwiſe 


might belong to the child for his filial portion according 


to the cuſtom, and atherwiſe would have been taken for 
an advancement : but it muſt be a proviſion of ſome com- 
petent thing for the maintenance of his child, whereby 
he may be the better enabled to live after his father's 


death. Swin, 234. 


It is ſaid by the editors or continuators of Swinburne, 
that it hath been much controverted, whether the ordi- 
nary hath power to compel the adminiſtrator to give por- 
tions to children, or to allot and diſtribute filial portions 


to the deceaſed's children out of his eſtate. 


If the ordi- 


nary 


3 f 7 


Mills. Diſtribution. 
ury attempt this, either before or after the granting of 
— 4 of Ainninihradon, it hath been held, i np the hd. 
miniſtrator might have a prohibition ; and that the ordi- 
nary hath not any power to make diſtribution of the ſur» 
pluſage, nor to take any bond to anſwer the ſame : for 
that if the ordinary might diſtribute, then the admini- 
ſtrator might be charged of his own goods; for there 
may be dormant debts, and which are unknown : yet 
notwithſtanding, they add, that it is uſual for the ordi- 
nary to order and allot diſtribution of filial portions, 
and therein prohibitions are not often granted. Swrn. 


233. a. 
But whether this is ſpoken of the times before the ſta- 


| tute of diſtribution, doth not appear. As to the dead- 


man's part, there ſeemeth to be no doubt, but the ordi- 
nary by the ſaid ſtatute may cauſe diſtribution thereof. 
And as to the widows and childrens portions, the ſtatute 
provides that the cuſtom ſhall be obſerved as before: And 
it ſeemeth that the ordinaries within the ſaid province, 
even as all other ordinaries, before the making of the ſaid 
act, did exerciſe a power of compelling diſtribution, al- 
tho* the temporal courts would not allow the ſame to be 
lawful, and that was the cauſe of the act being made. 
And the act ſays, that All ordinaries, as well the judges 
© of the prerogative courts of Canterbury and YoRK, as 
&* other ordinaries, ſhall have power to order and make juſt 
„and equal diſtribution.” | 


There is a caſe in 2 Vern. 47, $2. wherein the cuſtoms 
of the city of London and of the province of York did 
interfere ; which was thus: E. 1688. Chomley and Chom- 
ley. A freeman of London died within the province of 
York, leaving a widow, and iſſue two ſons and a daugh- 
ter; and an eſtate of about 501 a year within the pro- 
vince of York deſcended on the elder ſon; and if the 
cuſtom of-the province of York ſhould prevail, he would 
thereby be excluded from having any ſhare of the perſo- 
nalty, which was about 200001. A bill was brought 
for the direction of the court, how and in what manner 
the perſonal eſtate ſhould be diſpoſed of. And the court 
was clearly of opinion, that the deceaſed being a freeman 
of London, the cuſtom of the city for the diſtribution of 
the perſonalty ſhould prevail and controll the cuſtom of 
the province of Vork; and that, notwithſtanding the 
cuſtom of the I to the contrary, the heir ſhould 


come in for a of the perſonal eſtate : for the cuſtom 
Vox. IV, D d of 
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of the province is only local, and circumſcribed to, a cer- 
tain place; but that of London follows the perſon, tho 
never ſo remote from the city. 


Upon the whole, ſo far as can be eſtimated from the 
premiſſes, the courſe of diſtribution of inteſtates effects 
within the province of York ſeemeth to ſtand thus: 

1. If a perſon dieth inteſtate, leaving no wife, but an 
only child; which child is heir at lau, or advanced, or partly 
advanced, or not advanced In all theſe caſes, it maketh 
no difference ; for one way or other ſuch child ſhall haye 
the whole clear perſonal eſtate. For ſuppoſing ſuch child 
to be heir at law; he ſhall have nothing by the cuſtom, 
but by the ſtatute he ſhall have the whole as next of kin- 
dred. If he is advanced; he ſhall likewiſe have nothin 
by the cuſtom, but by the ſtatute in like manner he ſhall 
have the whole. If he is partly advanced; he ſhall have 
one half by the cuſtom, there being no other child with 
whom to bring his partial advancement into hotchpot ; 
and the other half by the ſtatute, So in like manner, if 
he is not at all advanced; he ſhall have one half by the 
cuſtom, and the other half by the ſtatute. 

2. If ſuch perſon hath divers children; one of whom is 
heir at law, and the others are advanced, In this caſe, with 
reſpect to the cuſtom, it is as if he had no children: 
none of them can claim any thing by the cuſtom ; and 
(the younger children being ſuppoſed to be fully advanced), 
the heir at law by the ſtatute ſhall have the whole. 

3. If ſuch perſon hath divers children, the firft of which 


i heir at law, the ſecond advanced, the third partly advanced, 


and the fourth not advanced: In this caſe, the child partly 
advanced, and the child not advanced ſhall have one half 
equally betwixt them by the cuſtom, the child partly ad- 
vanced firſt thereunto bringing his partial advancement 
into hotchpot; and the other half (which is the dead- 


man's part) ſhall be diſtributed by the ſtatute, equally 
amongſt all the ſaid children (the ſecond oy excepted, 


ſhare and 


who is fuppoſed to be fully adyanced already 


| ſhare alike. But if the heir at law hath been advanced 


by his father, otherwiſe than by lands or as heir at law; 
he ſhall bring ſuch his advancement into hotchpot with 
his brothers and fiſters, otherwiſe he ſhall have no diſtri- 
butive ſhare by the ſtatute, _ 

- And note, that the repreſentatives of children dead are 
admitted by the ſtatute to a diſtributive ſhare of the dead- 
man's part in the place of the deceaſęd child or children 

; whom 


% 


ilis. Diſtribution. 
whom NAN but not ſo of the cuſtomary part, 
by the cuſtom. 

4. If a man hath a wife and no child; ſhe ſhall have 

(beſides her convenient bed and apparel) one half by the 
cuſtom, and the other half (being the deadman's part) 
ſhall be diſtributed by the ſtatute ; of which deadman's 
part by the ſaid ſtatute ſhe ſhall have one half, and the 
other half ſhall go to the next of kindred to the deceaſed 
in 7 degree: So that dividing the ſame into four; 
ſhe ſhall have three, and they malf have one. 
But if altho' there be no child, yet there hath been a 
child, and there are any legal repreſentatives of ſuch 
child deceaſed; then of 22 part by the ſaid 
ſtatute the wife ſhall have but one third, and the ſaid re- 
preſentatives ſhall have the-other two thirds : So that di- 
viding the whole into fix parts, ſhe ſhall have four and 
they ſhall have two. 

5. If a man hath à wife and alſo a child or children, one 
of which children is heir at law, and the others are advanced. 
n this caſe, with reſpect to the cuſtom, it is the ſame as 
if he had no child ; and conſequently the wife ſhall have 
one half by the cuſtom, and the other half (being the 
deadman's part) ſhall be diſtributed by the ſtatute : of 
which deadman's part by the ſaid ſtatute ſhe ſhall have 
one third, and the other two thirds ſhall go to the heir at 
law as aforeſaid : So that dividing the whole into fix 


parts, ſhe ſhall have four, and he ſhall have two. 


6. If a man hath a wife and alſo a child or children, any 
one or more of which children are nit advanced: by the cuſ- 
tom ſhe ſhall have one third part, and the children not 
advanced ſhall have another third part, and the remainin 
third part (being the deadman's part) ſhall be diſtributed 
by the ſtatute : of which deadman's part by the ſaid ſta- 
tute ſhe ſhall have one third, and the other two thirds 
ſhall be diſtributed amongſt the children in manner as is 
aforeſaid : ſo that dividing the whole into nine, ſhe ſhall 
have four and they ſhall have five. ' 

As for example : A man inhabiting within the province 
of York dieth inteſtate, leaving a clear perſonalty of 
— I; and leaving a widow, and four children; the firſt 

ing heir at law to freehold lands, and having received 
likewiſe of his father in his life time 400 l to ſet him up in 
trade; the ſecond advanced, to the amount of 30001 ; the 
third partly advanced, to the amount of 600 1; and the fourth 
not at all advanced. The queſtion is, How this perſo- 


nalty ſhalt be diftributed ? . Firſt of all; The widow ſhall 
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have one thied part by the cuſtom, as her widows por 
to wit, 3000 l. Another thir ack Vi a 0 . 4 15 cy! . 
Mall be diſtributed amongſt t dren; £ which, the 
+ heir at law (as ſuch) by the ſaid cuſtom is excluged fror 
any ſhare ; the ſecond ſon alſo, as being fatty 
— is excluded; but hereunto the mise ſon Hal 
bring his partial advancement of 690 into hotchpot, an 
. the third and fourth ſons ſhall divide the 500 7 
equally between them; but the real benefit thereof to the 
| third, fon will be but 12001, and to the fourth ſon 18001. 
The remaining third part of the ſaid perſonalty, which is 
the deadman's part, ſhall be diſtributed by The Ratulh : of 
which, by. the. ſaid ſtatute, the widow, ſhall have one 
third, to wit, 1000 I; and the reſidue, being 20001, hall 
- be diſtributed equally amoogh, the ſaid three, Children, 
namely, the heir at law and the third and forth ' ſons 
(the heir at law being let in for ſo much by the ſtatute ; ; 
and the ſecond ſon being ſtill excluded, as iT received 
more than his juſt proportion of bis father's whole | per- 
- ſonal eſtate); but hereunto the heir at Jaw ſhaft firſt bring 
| his partial advancement of 4001 into, hetchpot, and ſo the 
ſaid "three children ſhall divide the whole 24001 equally 
amongſt them; but the real benefit thereof to the heir at 
law will be but 4001, and to the ſaid, two youngeſt chil- 
dren 8001 each. So that of the Whole Aar Perfonalty 
of gooo l, the widow ſhall receive,  —— 40001 
he heir at law — — — 400 
The ſecond chidi—— — "oc 
The third child —— | — — * 20001 
The-fourth child ——— * TM el 


. WEED 


7. If a perſon dieth inteftate, TY net hill 
54 2 2 [og the ſame is out mw 17 85 

| (ſuppoſing there is no repreſentative of any 10 Aera 
.. then the father, by the ſtatute, as next of kindred, ſhall 
have the whole. 

But if, altho' there be. no child, Fa ers "bark been a 
.child, and ſuch child deceaſed hath other 
deſcendent 3 then ſuch repreſentative of 7 5 Fey deceaſed 
ſhall-receive the whole, in excluſion of the father. 
8. If the deceaſed leayeth neither wife nor child ( nar re- 
g preſentative 0 2 child as a rforeſaid, 2 nor father, but @ mo- 

ther living ; the ſame alſo h out of the cuſtom, and by 
the ſtatute of the 1 J. 2. c. 17. every brother and Fn, 


Wang. Pinne. 
and the repreſentatives of them, ſhall habe an equal ſhare 
with, ths other : if there be no brother 2 
tepreſentative of any of them, then by the ſtatute of diſ- 


trihktion, the 'mother ſhall have che whole, as nent of 


1 
[ 


4 


| father, nor mother, nor brother, nor 4 25 but chi 
y the 


4 n ea... n + | "A ak * 

WA If the, deceaſed 1452 neither vue nor child (nor 
repreſentative of ſuch child as aforeſat#),* nor nor 
mather but 1 200 brothers and , ere, and hidden of other 


' brothers and fifters deceaſed; this caſe alſo is out of the 
1 9 : Yi el 


om; and by the ſtatute, the brothers and ſiſters, and 
the children of the brothers and ſiſters deceaſed, ſhall take 
per ftirpes, and not per capita ; for the children of the de- 
ceaſed, being not equal in degree with their uncles and 
aunts, do in this caſe not in their own right, but by 
way of repreſentation of their parents deceaſed, 
10. But if a perſon dieth inteſtate leaving neither wife, 
nor child (nor repreſentative of ſuch child as 2 ), nor 
en of bro- 
thers and ſiſters; in this caſe b ſtatute they ſhall all 
take equally per capita and not per ſtirpes, becauſe they do 
not come in by the right of repreſentation, but all as next 
of kindred in equal degree. ; 
11. If a perſon dieth inteſtate leaving neither wife nor 


6 child, nor repreſentative of ſuch child, nor father nor mother, 


nor brother nor ſiſter, nor repreſentative of brother or ſiſter, 
but hath a gr ; car or grandmother living; ſuch grand- 
father or grandmother ſhall come in before uncles and 
aunts by the ſtatute, as next of kindred to the deceaſed. 

12. If a perſon dieth inteſtate leaving neither wife nor 
child, nor repreſentative of ſuch child, nor father nor mother, 
nor brother nor ſiſter, nor repreſentative of brother or ſiſter, 
ner grandfather nor grandmother, but uncles or aunts, and 
children of uncles or aunts deceaſed : "Theſe children are 
amongſt collaterals, are out of the ſtatute in the right 
of repreſentation, and ſhall take nothing; but the ſur- 
viving uncles and aunts ſhall have the whole as next of 
kindred, 

13. If a perſon dieth inteſtate leaving none of theſe rela- 
tions; the general rule by the ſtatute is, that the ſame 


ſhall go to the next of kindred in equal degree. 

14. If ſuch perſon bhatk no kindred, it is out both of 
the cuſtom and the ſtatute ; and the ſame ſhall eſcheat to 
the king, or to the lord of the manor or other to whom 
the king hath granted it: for where no perſon can claim 
any property, there the king ſhall be intitled by his pre- 
rogative. 
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FinaLLy, To all that hath been ſaid upon this ab- 
ſtruſe ſubje&, it may afford ſome light to fet forth what 
is the law of "SCOTLAND in this particular; eſpecially as 
the whole kingdom of Scotland, when this cuſtom of the 
province of York took place, was within and a'part of 
that province, Now the law of Scotland, with regard to 
wills, continues to this day, as it was in England within 
the ſaid province before the ſtatute of the 4 V. c. 2. viz. 
that the widow and children ſhall have a portion out of 
the perſonalty, which the huſband or father cannot deviſe 
from them; and which in both places alike, the law {till 
glves to them in caſe of inteſtacy. And the general pro- 

ortions are the ſame in both places; only there is ſome 
Aikrrencs in diſtributing the childrens portion amongſt 
themſelyes; wherein the Scotch regulations incline more 
to the principle of equality, agreeable. to what is one of 
the chief objects of our ſtatute of diſtribution. Briefly, 
the law of Scotland is this: If a man dies, leaving a 
widow, and no child; his whole clear perſonal eſtate, 
otherwiſe called free gear, divides into two; one half 
goes to the widow, the other is the dead's part, that is, 
the abſolute property of the deceaſed, of which he can 
make his will, and which falls to his next of kin if he 
dies inteſtate, Where he leaves a child or children, but 
no widow ; the children get one half as their legitime, 
legal portion, or bairns part of gear ; the other half is the 
dead's part, which falls alſo to the children, if he has not 
otherwiſe diſpoſed of it by his will. If he leaves both 
widow and children; the diviſion is tripartite : the wife 
takes one third by herſelf ; another falls to the children, 
and the remaining third is the dead's part. If he leaves 
neither wife nor child; the goods ſuffer no diviſion, but 
all is dead's part. | | 
HFlitherto the cuſtoms agree. But in dividing the chil- 


. drens portion amongſt themſelves, there is a difference : 


for whereas by the cuſtom of the province of Yark, the 
heir at law, if his inheritance be never fo ſmall, is ex- 
cluded from any ſhare of the fihal portion; on the con- 
trary, in Scotland, if the heir finds it his intereſt to re- 
nounce his exclufive claim to the inheritance, and be- 
take himſelf to his ſhare amongſt the reſt of the children, 
he may collate or communicate the inheritance with the 
other children, who in that caſe muſt collate the chil- 
drens portion with him ; ſo that the whole is thrown into 

8 N | one 
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one mals, and divided in capita amongſt all of them. 
Upon which ground, if there is only one child, who is 
heir a av ; he ſhall receive the childrens portion: be- 
cauſe the law admits him to come in, where there ars 


other children, - on collating his inheritance. 
And for the like reaſon, Swinburne's notion of advance 


. 


ment, namely, that it ſhall be deemed either a full ad» 


yancement, or elſe no advancement at all, fo as to in- 
title a child either to an intire diſtributive ſhare, or elſe 
wholly to exclude him, can here have no place. But in or- 
der to preſerve an equality, a child who has received a 
proviſion from his father, be it more or leſs, ſhall be ad- 
mitted, if he thinks it for his intereſt, to caſt his pro- 
viſion into hotchpot, and receive his proportionable ſhare 
of the dividend with the other children. 

But if from the deed of proviſion, the father's inten- 


tion ſhall evidently appear, to continue the receiver as a 


bairn in the houſe ; the proviſion is interpreted to be granted 
as a præeipuum, without the neceflity of collation, So 

Iſo a child is not obliged to collate an eſtate in lands 
given to him-by his father ; becauſe the childrens portion 
is not impaired by ſuch proviſion. 

But no filial portion is due to children foris-familiated, 
that is to ſuch as, by having renounced the filial por- 
tion, are no longer conſidered as bairns of the family, and 
ſo are excluded from any farther ſhare of the perſonal 
eſtate than they have already received. But as the right 
of legitime, or childrens portion, is ſtrongly founded in 
nature, the renunciation of it is not to be inferred by 


implication ; neither by the child's carrying on an im- 


ployment by himſelf ; nor by marriage ; nor even by his 
accepting a proviſion from his father, unleſs it ſpecially 
bear to be in ſatisfaftion of his filial portion. 

If he has renounced his ſhare of the filial portion, it 
has the ſame effect in favour of the other children intitled 
thereto, as if he were dead, and conſequently, the ſhare 
of the renouncer divides among the reſt : But he does not 
thereby loſe his right to the dead's part, if he does not re- 
nounce his ſhare in that likewiſe : nay, his renunciation 
of the filial portion, where he is the only younger child, 
has the effect to convert the whole ſubject thereof into 
dead's part, which will therefore fall to the fenouncer 
himſelf as next of kin, if the heir be not willing to col- 
late the inheritance with him. g 
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Alſo, no legitime is due to 
death of their grandfather + 


out of the effects of the deceaſed. eden 43 „nns AY 
And chis eollation, or bringing. into botchpot; takes 


place only amorigſt« children: ſo that the 5 — 


tu collate any thing that hath: bern given to her 
by. dat buſband;. in order to increaſo theichildrens portion 
a8, on- abe other hand, the childien are not obliged 15 


collate their proviſioris, in order to increaſe'her:ſhare;* 


Idreng upon che 
S becauſe the immediate 
father is preſumed to hate -already-received: age mug 


— 


Wich regard ate deadman's teſtamentary part, — 1 


he wakes a wilh and therein appoints an exeoutorꝭ and 


doch not etberwiſe diſpoſe of the ſaid teſtamentary part; 


if the executor nominated be a ſtranger, that is one who 
has no legal intereſt in the perſonal eſtate, he is merely 2 
truſtee, accountable to the next of kin, dut he may re- 
tain a third of the dead's part, for his —8 . in executing 
the teſtament; in payment of which, any legacy that is 


left to him muſt be computed. The heir in like caſe, 


if he be named executor, has right to the third as a 


But if one be named who has an intereſt in the 


perſonalty, he has no allowance, unleſs ſuch intereſt 


8 be leſs than a third. 


As to the payment of debts; there are ſome which are | 


payment to any other. Under which name are compre- 


hended, medicines furniſhed to the deceaſed on his death 


bed; phyſicians fees in that period; funeral charges, 
which include whatever is neceſſary for the decent per- 

formance of the funeral; the rent of his houſe; and his 
ſervants wages, for the year or term current at his death. 
As to the reſt; all creditors who ſhall, within ſix 
months after the death of the debtor, enter a legal claim, 


ſhall be preferred pari paſſu with thoſe who have done 


_ called privileged debts : becauſe they are preferable in 


more 3 diligence: which prevents colluſion, and con- 
feſſing of judgments, in favour of ſome creditors; and to - 


the . ion of ene 9 s Law of ep . \ 
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„ 0 the eaſes within the prinialit f Wale. 


. By the 27 H. 8. c. 26, EDDY lands and other here- 


ditaments within the | principality and dominion of Wales, 


were made to 0 inheritable after the manner on he engliſh , 
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tenure, it is provided nevertheleſs, that l, | teriements ani 
hereditaments, hing within-the ſaid prontipatity: und dominion,” 
wheehchave: bern ufed time out of mind, bytht landtble cuſtoms * 
of the country, to be among 1/furs ind" 
irt mole; mall. ſo continue and be ujfed,. in lie form alia 
and cundition, as if this at hut neuer been mais 

And this is to be underftoad, as it ſeemeth of the lande 
in thoſe parts of Wales, where the conquerort never came. 

But by the 34 & 35 H. 8. c. 26. All lands tem 
and Ts oma — the dominion of Wales, ſhall b# -- 
hen-wſtd-and holden an eng liſb / tenure, to all intents,” arctr ding 
to thescomman laws of England; and ſhall net be purtable 
among. heirs. mals after the' cuſtom of gavelkind, as 'heretafot+ 
in divers. parts of Wales hath been uſed and atcuftomad: © In 
like manner as gavelkind lands in Kent had been diſga- 
velled hy the ſtatute of the 31 H. 8. c. 3. and à private 
ſtatute made in the 2 & 3 Ed. 6.) eee 0010) 

Andi by the 7 &:8 V. c. 38. it is enacted as ſolloweth: 
IV hereos in ſeveral counties and plates within the principality of 
Wales and marches thereof, the widows and younger children 
of ptr ſans dying inhabitants therein have often claimed and pre- 
tended to: be intitled to a part 3 goods and chattels of their 
late huſbands or fathers, called their reaſonable part, by ir- 
tue of a cuſlom or other uſage, notwithſtanding any diſpoſition of 
the ſame by their huſbands and fathers laſt wills and teſtaments, 
or by; deed in their life time, and notwithſtanding a com- 
petent jointure made for the livelihood of the ſaid widnws, 
whereby: great troubles. diſputes and expences concerning ſuch 
cuſtom, have been occafioned ; for remedy thereof, it is enacted, 
that it ſball be lawful for any perſon inhabiting or reſiding, or 
who ſball have. any goods or chattels within the principality of 
Wales er the marches thereof, by their laſt wills and teſta- 
ments. to give begucath and diſpoſe of all and ſingular their 
goods chattels debis and other perſonal eftate to their executors or 
to ſuch other perſons as they ſhall think fit, in as large anil 
ample manner as by the laws and flatutes of this realm any 
penſan! may giue and diſpoſe of the ſame within any other part 
of the province of Canterbury or elſewhere ; and that the 
widows, children, and other the kindred of ſuch teſtator, 
ſhall be barred to claim or demand any part. of the goods 
chattels or other perſonal eflate of ſuch teſiator, in any other 
manner than as by the ſaid laſt wills and teflaments is limited 


and appointed; any law, ſtatute, cuſtom, or uſage to the con- 

trary 'nottoithRanding. 1. 1. | 
Pravided, that nothing in this act ſhall extend to take away 

any right or title which any woman now married, or younger 


children 
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children now born, may have to the reaſonable part of their 


huſband's er father's effate, by virtue or colaur of the ſaid 
euftam or uſage. 1. 2. ws | 


r 


1 I. TT is for the moſt every where within this 
_ ; I realm obſerved, — executors promiſe to the 
ordinary by their oath, to make a true and perfect ac- 
count, whenſocver they ſhall be thereunto called by the 
ſaid ordinary. Swin. 466, 467. 

And in the provinee of York, it is uſual for the execu- 
tor to give bond alſo to the like purpoſe. | 
Adminiſtrator's 2. By the ſtatute of the 22 & 23 C. 2. c. 10. The ad- 
dead to account. miniſtrator ſhall give bond to make or cauſe to be made d true 

and juſt account of his adminiſtration, at a day in ſuch bond 
fo be expreſſed; and all the reſidue of the goods chattels ana 
credits which ſhall be found and remaining upon the . 
adminiſiratar s account, the ſame being firfl examined and al- 
lowed of by the eccleſiaſtical judge or judges for the time being, 
to deliver and pay unto ſuch perſon or perſons reſpeftively, as 
the ſaid judge or judges by his or their decree or ſentence ſhall 
limit and appoint. 8 * , a | 

3. An account muſt be paſſed before the fame judge, 

— or dis ſurrogate or ſucceſſor, that grants the adminifiza: 
tion: By Dr Betteſworth. Fliy. 37. | 
Orticaryogente 4+ Dr Swinburne ſays, Albeit it ſeemeth, that the ex- 
to compel the ecutor is not tied to make an account to the legataries or 
crecutor. creditors extrajudicially; yet he ſuppoſeth that at the in- 
ſtance or promotion of ſuch legataries and creditors, he 
may be compelled to render an account to the ordinary 
* Stoin. 466. | 
But that an executor may exact an account of his co- 
executor extrajudicially, but not in judgment [that is, in 
the ſpiritual court;] but the ordinary may call them 
both, or either of them, to a judicial account. Swin, 
466. ; 
Ordinary's power 5+ By the ſtatute of the 31 Ed. 3. ſt. 1. c. 11. In caſe 
to compel the where a man dieth inteſtate, the ordinary ſhall depute the next 
adminiſtrator. and moſt lawful friends of the deceaſed perſon to adminiſter his 
goods ; which deputies ſhall have an action to demand and recover 
as executors the debts due to the perſon inte/late in the king's 
court, for to adminiſter and diſpend for the ſoul of the dead; 
and ſball anfwer alſo in the king's court to other to whom the 
ſaid dead perſon was helden and bound, in the ſame manner a 
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' executors ſhall an ſiuer. And they ſhall be accountable to the 


ordinaries, as executors be in the caſe of teflament, as well of 
the time paſt as the time ta come. ys 


And by the ſtatute of the 22 & 23 C. 2. c. 10. The 
erdinaries ſball and may proceed and call adminiſtrators to gc- 
count, for and 7 the gaods of any perſon dying inteſtats; 
VV 
juſt and equal diſtribution of what remaineth clear, (after ali 
debts, funerals, and juft expences of every fort firſt allowed 
and dedudted) ; and the ſame. diſtributions decree and ſettle, 
and compel ſuch adminiſtrators ta abſerve and pay the ſame by 
the due courſe of his maje/ty's eccleſiaſtical laws : ſaving to every 
one ſuppoſing him or themſelves aggrieved, their right of appeal, 
as was always in 2 caſes uſed. | 

But by the ſtatute of the 1 J. 2. c. 17. it is provided, 
that no adm: 1 ſhall be cited according to the ſaid act of 
the 22 & 23 C. 2. c. 10 ta render an account of the perſenal 
Mate of his inteflate (otherwiſe than by an inventory or inven-. 
tories thereaf”) unleſs it be at the inflance or proſecution of ſame. 
perſon in behalf of a minor, or having a demand aut 40 ſuch 
perſonal eflate as a creditor or next of kin, nor be compellable to 
account before any the ordinaries or judges by the ſaid att im- 
powered and appointed to take the ſame, otherwiſe than as is 
75 ad, ay thing in the ſaid at? to the contrary notwith- 

ing. l. 6. 


6. The creditors to whom the teſtator did owe any parties inteeefial 
thing, and the legataries to whom the teſtator did to have actice. 


bequeath any thing, and all others having intereſt, 
are to be cited to be preſent at the making of the ac- 
count; otherwiſe the account made in .their abſence, 
and they never called, is not prejudicial unto them. 
Swin. 468. 

And foraſmuch as proofs. made upon the account, at 
the inſtance of ſome one or more perſons having intereſt, 
do not bind others who are no parties to the ſuit ; there- 
fore, to prevent multiplicity of actions, it behoveth the 
executor or adminiſtrator, when he is cited by any one 
of the, parties to render an account, to cite the next of 
kindred in ſpecial, and all others in general, having or 
pretending to have intereſt in the goods of the de- 
ceaſed, to be preſent if they think fit at the rendring and 
paſſing of the account. And then, upon their appear- 
ance, or contempt in not appearing, the judge will pro- 
ceed to give ſentence, and the account thus determined 
will be final. And this is expedient to be done, whether 
at 


Manner of 
— 


at the inſtanct af any ar not; becauſe the witneſſes 
otherwiſe might be dead before calling for the account ; 
and berebynthe 1executors:: or ndminiſtrators of the; ac- 
countant ate freed: from giving: any further eount, 
which-{they might not be ſo well able to, do, becauſe 
3 ſuppoſeduto have been privy: to the receipts 
diſburſements of their teſtator or inteſtate. b Dught. 
3545" . 90 lacht 'OPETIHIULTIDE 10 101U39%9 30 T « 
h perſon having intereſt (as, for: inſtance; the 
ſon of tho deceaſed, a legatary, creditor, ee 
call the executor ar adminiſtrator to echibit à true full 
and perfect inventory of the goods of the deceaſed which 
have come to his hands, and to give an account of his 
adminiſtration thereof; he who is called in ſuch caſe, 
is bound perſonally to exhibit ſuch inventory and 
account, and (if the adverſe party demand it) to take 
a corporal oath of the truth thereof; notwithſtanding 
that at another time perhaps an inventory hath been 
Exhibited ex officio mero of the judge, and in the abſence 
of the party, and an account given upon oath. 1 Ought. 
5, 6. | 
And this inventory is not to be exhibited under pro- 
teſtation (as when an inyentory is exhibited in common 
form, and not at the inſtance of the party) but abſolutel 
and directly, for a full true and perfect inventory of all | 
and the goods of the deceaſed, which have come 
to the ſaid accountant's hands ſince the death of the 
deceaſed. And if he ſhall exhibit a falſe or imperfect 
inventory or account upon' his ſaid oath, he ſhall be 
uilty of perjury. Id. 346. 
: An the adverse , ſhall be at liberty to diſprove or 
object againſt ſuch inventory and account. Id. 347. 
And he ſhall make due proof of every payment, that 
is to ſay, of leſſer ſums by his oath, and of Ro ſums 
by other proofs, ſuch as the ordinary ſhall allow. Sin. 
O7. 
1 articularly, for ſums under 40s his own general oath 
as aforeſaid ſhall be allowed as ſufficient ; provided that 
there ſhall appear no falſhood, or fraudulent diviſion of 
ſums ; for ſometimes accountants (knowing that all ſuch 
ſmall ſums will be allowed to them upon their ſaid oath) 
will divide greater ſums into leſs : But if there appear no 
fraud, ſuch ſmall ſums ſhall be allowed to them as afore- 
ſaid, to avoid expences in proving the ſame, and becauſe 


it is preſumed that the accountant will not forſwear _—_ 
p * e 


Wills. Account. 


ſelf for obtaining the allowance of fuch little matters; 
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nt; 1 Oupht. 347, ++ ive 
a- But after the death of the rh or adminiſtratbrs, 
unt, ſuch leſſer ſums as aforeſaid ſhall not be allowed upon 
auſe the oath of their executors or adminiſtrators ; for thũ can 
Ipts 7 0 be done on the oath of thoſe who laid out the money 
gbt. 34 UNib bas 
s 8. The executor or adminiſtrator ſhall be allowed al —_—_—_— 
the Tbbuadi⸗ expences, as well in law ſuits, as for other „ dene 
ball honeſt purpoſes : and this reaſonableneſs of expentes id 3c: 30 
Full be ſuch, as that he may receive thereby neither profitfu 
hich loſs. Lind. 8. 9 25 
his And therefore he ſhall be allowed his expences in-fe- 
aſe, cular courts, over and above ſuch cofts as were allowed 
and there. Hey. 37 7 © 
take | * Where” an executor puts out money uboa mind fo: Money loſt, 
ding cufity, which: at that time there was no reaſon to object 
deen | 46, d afterwards ſuch ſecurity proves bad he ſhall not 
WA 'be actountable for the loſs. 1 P. Will. 141. ix 
Abr. 80 if the executor pay the aſſets into the 7 
banker his co-executor, whom the teſtator uſed to intruſt 
— wich his money; after which the banker fails; the ex- 
* A ſhall not be chargeable with the loſs. 1 P. Wil. 
Ide 17 
f all 07 After de examination of the account as aforeſaid, Diſcharge. i 
K he ordigary finding the ſame to be true and perfect, may b 
the pronounte for the validity thereof; and the executor or ji 
fect ' adjiftritor gught to be acquitted and diſcharged from x 
| be further moleſtation and ſuits, neither ought they to be | 
* called Wa the ordinary to any farther account. 4 i 
69.9 1 ' 
| q nd woe ſtatute of the 1 Ed. 6. c. 2. All acquittances i 
that "of anil un erctunts' made by the executors adminiſtrators or | 0 
_ Choe bf nods N. 1175 perſon, ſhall be made in the name a 
__ and with e ling, as it is in writs original or | 
by ial at * 4 4 1 ＋ and the teft thereof ſhall be in þ 
oath "i archbiſhop or biſhop or other having ecclfofical 1 
that 7 
n of . rayin an account, having an intereſt, is Colts. i 
«7 not Cel 11 coſts; unleſs be objec thereto, 
ath) und fails in his proof. Hlcy. 38. 
Tray | 191 M. 35 C. 2. Brown and the archbiſhop of: Canter- Whether the ads 
3 inſt Fills. An action of debt was brought upon inen de 
-auſe bond ſhall be put 
N bs 255 conditioned for the payment of 300 l, wherein in ſuit for debts 
* one Bfown was bound to the archbiſhop, that the admi- not paid, 
y niſtrator of T. S. ſhould truly adminiſter, and exhibit a 


true 
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true inventory of the inteſtate's eſtate, and give a juſt ac- 


count of his adminiſtration. The defendant pleaded, that 
he had exhibited a true inventory, and given a juſt account. 
The plaintiff replied, that the inteſtate owed 2001 to E G 
by bond, and that his goods to that value came to the 
adminiſtrator's hands, and aſſigns breach in not paying that 
debt, And upon a demurrer te this replication, the plain- 
tiff had judgment. But it was reverſed in the exchequer 
chamber ; becauſe the breach was not within the mean- 
ing of the condition of that bond. Lutw. 882. 

H. 6 An. Archbiſhop of Canterbury and Willis. In 
debt upon a bond entred into by an adminiſtrator to the 
ordinary, upon taking letters of adminiſtration, the queſ- 
tion was, Whether an adminiſtrator by virtue of this 


obligation was bound to go, and give in his account in 


the ſpiritual coyrt, without being cited ? And by Holt 
chief juſtice, who delivered the opinion of the court, 
1. It appears by the ſtatute of Ed. 3. that an executor 
was compellable to account before the ordinary, and ſo 
was an adminiſtrator : but that the ordinary was to take 
the account as given in, and could not oblige them to 
rove the items of it, nor ſwear to the truth of them, 
bo it was if a creditor ſued in the eccleſiaſtical court; 
for he had a proper remedy at common law. But if a le- 
ratee had ſued for an account in the eccleſiaſtical court, 
defendant before the ſtatute was compellable to prove 
the whole account ; for the legatee had no other remedy, 
and the eccleſiaſtical court which had a juriſdiction of le- 
cies could not otherwiſe do right: Yet in ſuch a caſe, 
if the executor would pay him, he could not ſue farther, 
for he had right done him, and the executor was not li- 
able, but of 8 that right might be done. 2. A 
perſon intitled to diſtribution on the 22 C. 2. is in conſe- 
quence intitled to ſue for an account as a legatee was; for 
the next of kin is a legatee by the ſtatute, and as a ſtatute- 
legatee ſhall have the ſame remedy as the other legatee 
might before the ſtatute. The condition of an arbitra- 
tion bond was, to account when required: therefore he 
was not to account before he was legally cited, which 
could not be ex officio ; and therefore the Catal of F. 2. 
whereby the ordinary is prohibited from citing him in ex- 
officio, had really no effect at all, for the law was ſo be- 
fore: But ſince the ſtatute of C. 2. the condition of ad- 
miniſtration bonds being, that he account at a day cer- 
tain, he muſt account aceordingly at his peril, and that 
without citation or ſuit, and this account muſt be in 
court ; 


Mils. Account. 

eourt; and if he comes at the day, and no court is held, 
he ſhall be excuſed ; for he may plead he was there ready, 
and no court held. But then this account is not examin- 
able, unleſs a party intereſted comes in and controverts it. 
And whereas by the words of the condition he is to admi- 
niſter well and truly, that ſhall be conſtrued in bringing in 
his account, and not in paying the debts of the inteſtate ; 
and therefore the creditor ſhall not take an affignment of 
the bond and ſue it, and aſſign for breach the nonpayment 
of a debt to him, or a devaſtavit committed by the admi- 
niſtrator, for that would be endleſs, and the bond doth 
not extend to that. 1 Salt. 315, 316. 


Form of an inventory, 


A true and perfect inventory of all the goods, chattels, 
wares, and merchandiſes, as well moveable as not moveable, of 
AB late of C in the — — MSG dioceſe of — yeo- 
man, deceaſed, made by us whoſe names are hereunto ſubſcribed, 
the —— day of —— I 
His purſe and apparel = - 15 

Horſes and furniture - « oF; 


00 000WWweoooos 
0000000009000 & 


Horned cattle — - 27 
Sheep = * __ 20 , 
Stoine - — - — 0 . 1 
Poultry — — - Ws * 
Plate and other houfhold goods - 18 


One leaſe of H. DT 30 


Rent in arrear - 


120 _ 25 . . 
Corn growing at the time of his death ra . 
Hay and corn - 10. . 
Ploughs and other implements of huſbandry 6. 10 . 
Debts = - — - 100 0.0 


Taal - 284 . 6 


Other debts ſuppoſed to be deſperate <= 25 2 . 6 
Debts owing by the deceaſed 250 l. 


Appraiſed by us, the day 
end year abovewritten : 8 


C. D. 
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Wills, 


Form of a will of lands 


TAB ——in the county. 6 — make this 
my laſt will : Firſt, I give and deviſe unto CD of — all 
every my meſſages, lands, tenements, and hereditaments, 
with the appurtenances, whererf I am ſeiſed in fee, ſituate hing 
and being in in the county of —— and now or late in the 
al tenures or occupations of — and —— or one of 
them, their or one of their aſſigns, 25 5, or under tenants ; 2 
To have and to hold all and every the ſaid meſſuages, landi, 
tenements, and hereditaments, with the appurtenances, to him 
the ſaid C D, his heirs and aſſigns for ever. 
Alſo, 1 give and deviſe to my ſon G B, all that my freehold 
22 in a field called —— field, near e- old unto 
fat or term 0 EA th and after his . deceaſe to my 
er E B hears and a fun: ent for ever. 
Mlb — 2 my. copyhold 
meſſuages, lands, tenements and taments (and ory 1 
have ſurrendred to the uſe of my will) ſituate lying and being 
at —— and which now are or lately were in the ſeveral te- 
nures or occupations of — and —or one of them, their or one o 
their aſſigns, - leſſtes, or under-tenants : To have and to bo 
04 the ſaid K and to the heirs of his body lawfully begotten ; 
, e. of ſuch heirs, then. to the right heirs of me the 
for ever. 
ore wit 6 whereof, I have hereunto ſet wy hand and ſeal, 
the — in the year of our lord —— _ 


AB. 
Signed, 22 76 and publ; ſped, 
as and for his la will and teſta=-. -. 
2 in the preſence of us who ſub- 
ibed gur names as witneſſes in the... 
teftator 5 preſence, and at his re- 
C. D. e 
2 G. x . rt 
AX H. 


Of goods. l 
» . 714 an 

In n 4 amen. 1 A B — in the county 

of —— yeoman, being mindful of my mortality, do this — 

day of — in the year of aur lord — make and publib 


this 


this my la, Will and teflament in manner following : Firſt, 7 
Are to be decently and privayely buried 4 the churchyard ber 
longing to the pariſh in which I ſhall happen to die, without any 


al „and with as ſitile expence. as may be; ive 
End ied yo bt gud A 


p 9 thb Poor of. the ſame pariſh the ſum . 
e in fch- proportions ard manger as toy faber 
e nem Al Wink fro eee 
AG," 7 Five and" Begiiboth date my elde n B, the fin 
6+ ans, a — Yo é. n ; \ $0 


- « ada; {rt — 


ESI EY 


RF + 
1 Ven 


Alſo, I give and bequeath unto my daughter M B, the 


tb aid unto them reſpettrvely ſo ſoon as one year after my 
dice Pall l. cbt. 

Alſo, I ds ve unto L M the ſum of — out of the 
principal fum f which he ozoes to me upon bond. © © 
*- Alſo, I give to my granddaughters A and B, children of my 
daughter C, the ſum of —— piece, to be paid to them re- 
ſeftively at their reſpectiue ages of twenty one years, or days 
of marriage, which Mall firft happen ; the ſame to be put out 
to intereſt at the diſcretion of my executr ix, and the intereſt ac- 
cruing thereof to be applied to their education and maintenance 
reſpectively, until their ſaid reſpectiue ages or marriage. And 
in caſe either of them ſhall die before the age of twenty one years 
or marriage, then { give the ſhare of her ſo dying unto the ſur- 
wvivor of them. And if both of my ſaid granddaughters ſhall 
happen to die before the attaining the age of twerity one years 
or marriage, then I give and bequeath the whole of the ſaid 
EIS unto my daughter D, if ſhe fhall be then 

ving. | 

Alſo, I give to my wife E B, during ber life, the uſe 
of all ny plate and houſhold goods, bedjteads, bedding, 2 
ather furniture; and after her deceaſe to remain to my fon 

B. MF." | 


All the reſt and refidue of my perſonal eftate whatſoever and 
thereſoever, and of what nature kind and quality ſoever the 
fame may be, and not herein before given and diſpoſed of (after 
payment of my debts, legacies, and funeral expences) I do give 
and bequeath unto my wife E B, her executors, adminiſtrators, 
and aſſigns ; to amd for her and their own uſe and benefit ab ſo- 
lutely: And I do hereby conſlitute and appoint my ſaid wife 
E B, ſole executrix of this my loſt will and teſtament. 
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In witneſt whereof, 1 have eee — 
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„ ene $24\ Te e 1s \ 
1b he wars of Gad, amen. ern ts 
make and declare this my laſt-will and teftauent.in manner fal- 
Jowing': Firſt, I bequeath.my ſoul into the band of .almagity 
God, hoping and believing a remiſſion of, u, by the; merits 
and mediation of Feſus .Chrift Chrift 31 and my body of come; tothe 
zarth-to-be- buried at the diſeretion of my executor. herein vie 
mw And my warldly eſtate I give and devije. as 
\ Firſt, I give and devije to — B, . % that oy 


anhols.frevdeld cflonge cud tenant; fi 

1 baue and to gn to n ſaid fon: Lebe Bi, 
and for euer. „ Idboen NN EL 
* — _—_ and 4 


Ae C 2 bl a "ck 
k , t term natural N 
without — ca 69744 and from aud imm, a. 


ter her deceaſe, I give and 7 ſame unte my /aid fon B B, 
and the A of his body lawfully ta be wy or, _— 
fuch heirs, then to my 1 d 


Alſo, I give and deviſe — G B, all that. my 
meſſuage and tenement, 1with the appurtenances, ſituate lying and 
being at, commonly callad =——— ee haus and to 
bold ( ſubjeft nevertheleſs to, and charged and chargeable with 
the annuity, yearly rent, or fum f Herein after. mentioned) 
to him the ſaid. & B, bis heirs and aſſigns ſor auer: Aud I d. 
hereby give deviſe and bequeath unto my wife E B, and her affigns, 

Ver and during the term of her natural life one, annuity ar clear 
yearly rent or ſum of 60.1, of lawful money of, Great Britain, 


free of all taxes and- ather deductiams, parliamentary or other- 
*wiſe,-to-be iſſuing and payable out of the * meſſuage and — 
ment, and to be paid fo payable-by equal half yearly. 
at the. fraft of the annunciatjon of the bleſſed virgin 
F St. Michael the archangel ; the firfl 
on ſuch of the ſame feaſts, as ſhall firſi and next happen after my 


yy 1 
payment thereof to be 


aeceaſa ; a I ge hereby charge and ſubjett the ſaid ae, 


Ferre 
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Milis. Account; 
and tenement to and with the payment of the ſaid aunuity, yearly 
rent, or ſum of 60 4 accordingly: Aud my will is, that in caſe 
the ſaid annuity, or any part thereof, ſhall be behind or unpaid 
by the ſpace of twenty days nt, after-cither. of the; aforgſaid 
feaſts, whereon. the ſame is herein before directed to be paid as 
aforeſaid (being lawfully demanded); that then and ſo often it 
and may be lawfu! for my faid wife and her aſſigns, to 
enter upon the ſaid premiſſes charged with the ſaid annuity as 
aforeſaid, and diſtrain for the ſame, or for ſo much thereof as 
be ſo in arrear ; and the diſtreſs and diftreſſes then and 
there found, to detain and keep, until ſbe ſhall be fully paid and 


ſatisfied all ſuch arrearages, with coſts and charges in and about 


the mating and keeping thereof. © in caſe the ſaid annuity, 
or any'part thereof,” Mall be behind-and unpaid by the ſpace af 


forty days neut Aer any of the ſaid days: q nquors whereon 
the ſame oupht wes eg: | —＋ en and ſo often it 
Mali am may be lawful for my faid toit and her affigns, into 
all ani ſgular the premiſſes, charged with the ſaid. annuity as 
aforefatily, 16 enter; and the rents, iſſues and profits thereof to 
Feceive and: tale umtil ſbo be therewith-and-thereby, or by the 
peinſon vr p ths dall be then intitled tu the immediate poſ- 
"of: % premijſes, paid and ſatisfied the ſame. and every 
part thereof and all the arrears thereof incurred before, and 


that ſhall incur during ſuch time as ſbe ſhall receive the rents iſ- 
hes and thereof, or be intitled to receive the 4 utr- 


tue fuch untry to be made as aforeſaid, togetben taith her 
-tafts damuges and repences laid out and-ſuftained, by reaſim of 
r um- puyment theretf, or any part thereof. 
Alo, Jive umd deviſe unte D F all that.my meſſuage and 
ſenemime, tit the appurtenances, tohich I hold by or under 
from ——, and all my eflats, rigbt, title, term, and 
inter of and in the fame premiſſes, with the appurtenances 
To bave and te l to him the ſaid D F, his executors admi- 
niftrators\and affighs; to nd for his and their own-uſe and be- 
a ROLL SED LI 13-4 a 1.32 \ Rv 
— Folia ordamn,- that the executor of this:my la/? 
"Hl aid te — % of his executor or executors, y 2 townrd: 
the perform my jaid teſtament, ſhall with ail envemen : 
=_ —— e fell and alien in fee. ſnnple all 
we my lan cl; for the doing, erequting, and per- 
ett faniſhing whereof, 1 do by theſe preſents giue ta my ſaid er- 
tutor and bir \ritetutor or executors, full power and authority to 


grant, ulien; burguin, ſell, convey and affure all the ſame lands 


0 . "= 


culled = to" any perſon or perſons and their heirs for euer in 


fee ſimple; by all and gvery ſuch lawful ways and means in the 
Jaw; \as to my faid\ executor or his executor or executors, or to his 
er their counſel learned in ” laws hall ſeam: fit or . 
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420 Tilis. Account. 
i And I do hereby appoint my trufly E E executor of 


this my laſt will and teſtament ; and do give unto him the 
—— in conſideration e piles was: trouble. he will 
u the execution of this - will, - 


Also, raed wats Q of — ee of ene hundred 
Allo, 7 give unto R 8 of —— the Be fam of ne b 


Alto, for the beider education of my ebildren A, B. and 
C; I give and diſpoſe of the twition and cuſtody "of them, 
and every of them, unts-my wife E N, for fuch time us they or 
anyof them reſpettively-continue unmarried, and under the age 
— and twenty years, and my ſaid wife remains my tuid eto; 

tif my ſaid wife ſhalt! dis or marry, during bs ſingle life 
and vionage of any of my" faid children, then I give the cuſtody 
and tuition of ſuch of my children, ſo being unmarried and un- 
der the age of one and twenty years at ray mene 

my wife, unto my ſaid executor E E. 

2 lie, I do hereby authorize, — and direct ay fd 
executor and his executor or executors, from and after my de- 
ceaſe until the aforeſaid & B fhall attain his age of one and 
rtuenty years, to manage and improve the eftate and fortune of 
bim the faid E G, by me hereby given him, for-his uſe-and be- 
nefit';' and to leaſe all or any part of his freehold, copyhold, or 
leaſebeld eflates, and to lend and place out upon ſceurity or fecuri- 
ties at intereſt, or otherwiſe improve according to his or their diſ- 
cretion or diſcretiont, all or any part of the monies belongeng to 
er ariſing from the ſaid 4/tates and fortune of "the ſaid E G, 
and to pay unto and account with him the ſaid E G, for all ſuch 
rents, interefts, produce and improvements, as ſhall ariſe from, 
er be made of, and produced by the ſaid eſtates, monies, and 
fortune hereby given and deviſed to him, when he Ball attain hit 
age of twenty one years. 

— my will is, am I do hereby expreſsly. declare, that my 
ſaid executor, his executor or executors, ſhall not be charged or 
chargeable with or accountable for more of the aforeſaid monies 
ard eflates, than he or they ſhall actually recerve, or ſhall come 
to his or their reſpeftive hands by virtue 0 f this my will, nor 

t 


with or for any leſs which ſhall happen of the ſaid monies cr ef- 
tate hereby by me given to the ſaid E G, or of any of the afors- 


faid ſums to me bequeathed, or of any part * Hi y perſonal <- 
tate; fo as fuch leſs happen t his or wilful default 
end neg let? 

And alſo that it ſhall and may be lawful, or him my ſaid ex- 
ecutor, and his executor or executors, in the firſt place, cut of 
the ſaid premiſſes reſpectiveſy, and out of the reſidue of my per- 
ſonal eBtate, to dedue? and reimburſe him and themſelves er- 

tive! iy, 


Wills. Account. 


tively, all fuch loſs, cofts, charges, and expencet, as he or t 
ſhall . or be put unto, for or by reaſon of the = 
formance 4 this my will, or the management or execution thereif 
5 — er amy other thing in any wiſe relating thereunto. 

And rally; "att the reſt, reſidue, remarnder of all my 
; wy and effects, real and perſonal whatſoever, and twhereſo- 
| „ not herein before otherwiſe en diſpoſed of (after 

payment of my debts, legacies, and funeral expences, and other 
charges and deduttions as aforeſaid) I do give deviſe and beqtteath 
unto my eldeft fon A B. | 
In witneſs whereof, I have hereunto ſet my hand and ſeal, 
the —— day of in the year of our lord 


Signed, declared, and publiſhed, 
und for his laft will and teſla- 
mend, in the preſence of us who ſub- 
feribed our numes us witneſſes in the 
reftator”s preſence, and at his re- 
gueſt: 


Codicil, 


TWherens I A B of —— have made and duly executed my 
Jaft will and teſtament in writing, bearing date —— now I do 
hereby declare this preſent writing to be as a codicil to my ſaid 
will, and dire# the ſame to be annexed thereto, and taken as part 
thereof * And I do hereby give and bequeath to C D of the 
um of —— Ant whereas by my ſaid will I did give and be- 

weath unto E F the ſum of —— now TI do hereby revoke the ſaid 
legacy, and dv give unto him the ſaid E F the ſum of —— and 
no more. In 5 whererf I the ſaid A B have to this codi- 
cil fet my hand and feal the—== day of —— in the year ——— 


Signed, declared, and publifhed, 
as and for a codicil to be annexed to 
his laſt will and teflament, and to 
Le taken ds part thereof, in the pra- 


ſence of 


C. D. 
E. F. 


Nuncupative 
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D will. 


— — — r word nts 3 


a in tbe pre us wha have hercuntg ſubſcribed 
: Tt as oe here My will is, that 45, re iet 


the very words], In witneſs whereof we have hereunto ſet 


our hands the day 2 in the year —— 
P 4 C. D. 
E. F. 
G. H. 


Precedents of long intails, and remainders, and con- 
tingencies, and limitations are here purpoſely omitted; 


= only becauſe they are above the author's ſkill (for this 


e could have ſupplied from books of acknowledged repu- 
tation), but alſo and chiefly becauſe they ought td be drawn 
i re nata, and by the advice pf counſel learned in the 

aw, Foraltho' the Jaw favours wills, yet it is when wills 
favour the law. The common law abhors a perpetuity; 
and the reaſon is, becauſe if one perſon might 1 
limit his eſtate, ſo alſo might another, and conſequent] 
the ſame rule the preſent generation might diſpoſe of ald 
lands in the kingdom for ever; which would be full of in- 
tolerable inconvenience : and therefore the law interferes, 
and herein checks the vanity and pride af man. And 
whoever ſhall examine the reports of caſes adjudged.in the 
high court of chancery, will obſerve that . ſcarcely any 
thing creates to the courts of equity ſo much trouble, as 
long intails, yaimly imagined to perpetuate: names and fa- 
milies; which altho' generally drawn by the ableſt ad- 
vice, yet always meet with diſcouragement and contra- 


diction. For they are ſtruggles againff the bent and incli- 


nation of the law: and wWwe may add alſo, againſt the 
courſe of providence ; which from its effects and appear- 
ances doth not ſeem to intend, that any ag _ ſhould 


pe perpetual. 5 
Witneſſes. See Evidence. 
Woollen; burying in. See Butlal. 
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14 Ed. 3. ft. 4. c. 3. biſhops. 109 emos T 
14 Ed. 3. ſt. 4. c. 5. biſhops. | | 
18 Ed. 3, ſt. 3. c. 2. bigamy. 
18 Ed. 3, f. 3. c. 3. mortmain. 2541 .þ 2 þ 
18 Ed. 3. ſt. 3.c.6. wills. H 21 2 :H 
18 Ed. 3. ſt. 3. c. 7. tithes. ned „ .þ * 
25 Ed. 3. ſt. 2. baſtards. 7 2 * 
25 Ed. 3. ſt. 3. e. 1. benefice. 70 — 
25 Ed. 3. ſt. 3. c. 3. benefice. 
25 Ed. 3. ft, 3. c. 4. benefit of 
25 Ed. 3. |, 3. c. 6. biſhops. gol 
25 Ed. 3. ft. 3. c. 7. lapſe. | i. „ 3 
25 Ed. 3. ſt. 3. c. 8. avoidance, 
25 Ed. 3. ſt. 3.c. 9. fees: 
25 Ed. 3. ft. 5. c. 2. biſhops, | 
25 Ed. 3. ſt. 5. c. 5. wills. wy" | 
23. Ed. 
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25 Ed. 3. ft. 5. e. 22, popery. 

35 Ed. 0 |. 6. biſhops. popery. 
N 27 Ed. 3. c. 1. courts, popery. 
f 31 Ed. 3. ſt. 1. c. 4. wills. 

31 Ed. 3. ſt. 1. c. 11. wills. 

38 Ed. 3. ſt. 2. popery. 

45 Ed. 3. c. 3. tithes. 

50 Ed. 3. c. 4. conſultation, 
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be 50 Ed. 3. c. 5. church. privileges and reſtraints of the 
clergy: 
Ric, II, | | 
1 R. 2.c, 14. tithes, 1 
b 1 R. 2. c. 14. tithes, ! | 
1 R. 2. c. 15, church, privileges and reſtraints of the Wl.) 
clergy. \ | 
AR. 2. ft. 1. e, 5. EA wy 
. 3 R. 2. c. 3. pope "Kh 
| 6R. 2. c. 6. _ i 
7 R. 2. c. 12. pope | 
12 4 2. C. 11. biſhops, ö 
| 12 R. 2. c. 15. popery. i 
5 13 R. 2. ſt. 1. c. 1. e 6 bl 
13 R. 2. ſt. 1. c. 13. privileges and reſtraints of the | 
clergy. | | 
13 R. 2. |. 2. c. 2. popery. i 
13 R. 2. ſt. 2. c. 3. popery. 1 
15 R. 2. c. 5. church. mortmain, 1 ö 
15 R. 2. e. 6. appropriation. 1 
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16 R. 2. c. 5. courts. popery. ſupremacy, 


Hen. IV, i 1 
2 H. 4. c 4. tithes. 1 1 
2 H. 4. c. 15. oaths. | 1 
4H. 4. c. 2. benefit of elergy. 
4 H. 4. c. 
4 H. 4. c. 


12. appropriation. CUrates. 


Hen, V. 


2 H. 5. c. 1. hoſpitals, 
2 H. 5. c. 3. libel. 


Hen. VI. 


8 H. 6. c. 1. convocation. 
9 H. 6. c. 11. baſtards, 
27 H. 6. e. 5. holidays. lord's day. 
Vor. IV. Gg Ric, III. 
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Ric. III. Mt ; 9 x. 
1 R. 3. c. 9. colleges. og =: 


HEN VII. 


1 H. 7. c. 4. lewdneſs. . privileges and re- 
ſtraints of the clergy. 

3H. 7. c. 2. rape. 

4 H. 7.c. 13. benefit of clergy. ordination, 


Hen. VIII. 


3H.8. c. 11. colleges. phyſicians. 

14 & 15 H. 8. c. 2. colleges. 

14 K 15 H. 8. c. 5. colleges. en . 
14 & 15 H. 8. c. 8. marriage. 

21 H. 8. c. 4 wills. l ets 
21H. 8. c. 5. wills. | IE 


21H, 8. c. 6. mortuary. HE erg +» 
21 H. 8. c. 13. colleges. ordination, plurality. nere 
and reſtraints of the clergy, ale ence. 


23 H. 8. c. 1. benefit of clergy, 

23 H. 8. c. 9. citation. wills. 1 

23 H. 8. c. 10. mortmain, | | 
24 H. 8. c. 12. appeal. archdeacon, convocation. courts, 

popery. ſupremacy. ſynod, ,_ 

25 H. 8. c. 6. buggery. - 13 
25 Hf. 8. c. 14. oaths. 88 

25 H. 8. c. 15. colleges. ed 
25 H. 8. c. 16. reſidence. 

25 H. 8. c. 19. — arches, convocation, oaths; pe- 

culiar, 
25 H. 8. c. 20. biſhops. firſt fruits and tenths. 
25 H. 8. c. 21. biſhops. courts, diſpenſation. marriage. 
peculiar, popery. ſupremacy. 

25H. 8. c. 22, marriage, | 

26 H. 8. c. 1. appeal. popery. ſupremacy. 
26 H. 8. c. 3. benefice, cathedrals, firſt fruits and tenths, 

reſignation, popery. 

36. H. 8. c. 14. biſhops. 

26 H. 8. c. 15 mortuary. wills. 

26 H. 8. c. 17. firſt fruits and tenths. 

27 H. 8. c. 8. firſt fruits and tenths. 

27 H. 8. c. 10. wille. 

27 H. 8. c. 20. tithes, 

27 H. 8. c. 26. wills. 

27 H. 8. c. 28. monaſteries. 

28 H. 8. c. 7. marriage. 

28H. 8. c. 11. benefice. deans and chapters. galt fruits, 


glebe lands, vacation. wills, 
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28 H. 8. c. 13. reſidence. 

28 H. 8. c. 16. popery. 

31 H. 8. c. 3. wills. 

31 H. 8. c. 9. cathedrals, 

31 H. 8. c. 10. biſhops: | | 
31 H. 8. c. 13. monaſteries. peculiar, tithes, 
31 H. 8. c. 14. marriage. 

32 H. 8. c. 1. wills. 

32 H. 8. c. 2. advowſon. 

32 H. 8. c. 7. tithes, 

32 H. 8. c. 10. marriage. 

32 H. 8. c. 16. colleges. 

. monaſteries: 

leaſes, 

„ wills, 

marriage. 
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8. c. 19. penſion. 

. 8. c. 21. deans and chapters. 
I. 8. e. 26. wills. 

. popery, ſupremacy. 
- 4. monaſteries, 

. C, 12. tithes, 

. ©, 17. courts, marriage. 
C. 21. union. 
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6. c. 1. lord's ſupper. 

d. 6. c. 2. biſhops, wills; 

6. c. 12. bigamy. marriage, ſupremacy, 
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c. 19. holidays. 
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c. 21. marriage. 
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colleges. deans and chapters. teaſes, 


c. 14. Chantry. monaſteries. ſtipendiary prieſts, 


Cc. 13. bruera, excommunication, 


c. 10. biſhops. colleges. images. ordina- 
tion, popery. publick werſhip. 
c. 1. biſhops. ordination. publick worſhip. 
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. 6. c. 4. church. p 
. 6. 

. 6. c. 16. courts. 
Ed. 6. c. 20. uſury. 0 
d. 6. c. 4. firſt fruits and tenths. 1 
d. 6. c. 5. colleges. | 
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Maxy. 
1 Mar, ſeſſ. 1. c. 1, ſupremacy. 
1 Mar, eff. 2. c. 1. marriage. 
1 Mar, ſeſſ. 2. . 2. marriage. 
1 Mar. ſeſſ. 2. c. 3. publick worſhip. | | 
1 Mar. ſeſſ. 2. c. 5. advowſon. x 
1 Mar, ſeſſ. 3. c. 9. cathedrals. ak" : 
1&2P.&M. c. 8. marriage. | 
4&5P.&M., c. 8. rape. > , 
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1 El. c. 1. appeal. benefice. colleges, babes - denvthes: 


hereſy. marriage. oaths, e Popery. 
ſchools. ſupremacy. 

1 El. c. 2. chapel. church. diſſenters. holiday popery. 
publick worſhip. . 

1 El. c. 3. biſhops. WS .o Mot s 

1 El. c. 4. colleges. firſt fruits and tent. 

1 El. c. 19. advowſon. courts, hicſt fruits and tenths, 

| leales, 

1 El. c. 22. cathedrals. 

. 1. diſſenters. popery. ſchools. ſopremary.. 

5. holidays, 

« 9. perjury. 

23. excommunication, 

28. publick worſhip. 

. 1. biſhops, ordination, 

13 El, c. 2. diſpenſation, popery. 

4. firſt fruits and tenths. | 
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c. 5. mortuaries. wills. 191 
13 El. c. 8. uſury. eng 11 
c. 10. advowſon. appropriation, colleges, ?courts, 
dilapidattons;. glebe lands. leaſes, plurality. 
13 El. c. 12. articles. benefices. curates. deabs and 
chapters. diſſenters. donative. ordination. 
ſinecure. 
13 El. c. 20. curates, leaſes. plurality, rofdence, 
13 El. c. 29. colleges. = 
14 El. c.,7, firſt fruits and tenths, 
14 al, c. 11. dilapidations. leaſes, 
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18 El. c. 3. baſtards. lewdneſs, | . 


18 El. c. 6. colleges. leaſes. 

18 El. c. 7. benefit of clergy. lo Act rape. 

18 El. c. 11. leaſes. | 

18 El. c. 20. colleges. 

23 El. c. 1. chapel, diſſenters. popery. publick worſhip, 
ſchools. | 

27 El. c. 2. popery. 

27 El. c. 3. firſt fruits and tenths. 

27 El. c. 11. holidays. 

29 El. c. 6. diſſenters. popery. 

31 El. e. 6. benefice. cathedrals, . exchange. 
hoſpitals. ordination, publick worm re- 
ſignation, ſimony. 

35 El. c. 1. church, diſſenters. 

35 El. c. 2, church, popery, 

35 El. c. 3. deans and chapters. 

35 El. e. 7. colleges. holidays. 

39 El. c. 5. hoſpitals. 

39 El. c. 9, rape. 

43 El. c. a, churchwardens. hoſpitals, ſchools. 

43 El. c. 4. charitable uſes. colleges. hoſpitals, ſchools, 

43 El. c. 8. wills. | 

43 El. c, g. leaſes, 

nnn James 1, 

3. leaſes, 

4. popery, publick worſhip, ſchools, 

. 9. colleges, drunkenneſs, 

11, polygamy, 

. 22. lord's day, 

. 25, marriage, 

. 1. holidays, 

. 4. diſſenters, popery, publick worſhip. 

. 5, advocate. baptiſm, burlal, colleges, diſſen« 

ters, popery. proctor. publick worthip, 

21. profaneneſs. 

5. colleges. drunkenneſs. 

4. baſtards, lewdneſs. popery. 

8 churchwardens. 

6. popery, 

10, drunkenneſs. 

. C, 1, hoſpitals, 

c. 3. Colleges. 

e. 4, diſſenters. popery. 

. C, 7. drunkenneſs, 

21 J. c, 12, churchwardens, | 
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21 3 C. 16. defamation. ale Co PR i Fe | a . bf ht 
21 J. c. 17. uſury. = Et SI 
21 J. e. 27, baſtards, I aid 


21 J. c. 28. church. popery. 


CuARTES I. | 
1 C. c. 1. lord's day, Frs 
x C. c. 4. drunkenneſs, 
3 180 c. 1. lord's s day. 
2 2. popery. 
. churchwardens. 
382 e. 4. baſtards, © 
16 C * 11. church. herefy. 
16 C. c. 19, churchwardens. 
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12 S. 2. 8 13. uſury. | r 
2. c. 14. holidays, fot - V9 
2. 85 "US wills,” © | | 
12 C. 2. c. 25. wills, 
2. c. 30. holidays, | 
2. |, 1. c. 12. oaths, purgation, ſimony, 
13 C. 2. ſt. 2. c. 1. diſſenters. popery. 
13 & 14 C. 2. c. 1. diſſenters. 
13 & 14 C. 2. c. 4. archdeacon. articles. taster bi- 
| ſſmops. cathedrals. church. col- 
leges. curates. diſſenters. 'dona- 
tive, lecturer. ordination. publick 
worſhip. ſchools, 
13& 14 C. 2. c. 12. baſtards. lewdneſs. 
13 & 14 C. 2. c. 39. colleges. | N 
15 C. 2. c. 6. benefice, curates. donative. lecturer. 
publick worſhip. ths g” VE" 
17 C. 2. e. 2. difſenters, ſchools. n 
47. C. 2. c. 15 appropriation. mortmain. union. 


22 C. 2. e. 8. — * 

22 & 23 C. 2. c. 10. wills. 

22 & 23 C. 2. c. 15. tithes. 9 3 

25 C. 2. e. 2. — — diſſenters. oaths. popery. wills, 

29 C. 2. c. 3. benefice. leaſes, wills. 

29 C. 2. c. 7. lord's day. | 

29 C. 2. c. 8. appropriation, 

29 C. 2. c. g. hereſy. | 

30 C. 2. it. 1. c. 3. wil. church, regiſter bock. 
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30 C. 2. ſt. 1. c. 7. wills. 
30 C. 2. ſt. 2. c. 1. diſſenters, oaths. born. 8 
32 C. 2. c. 1. burial, | . 
32 C. 2. c. 2. churchwardens. 


Jauxs II. 


1 J. 2. c. 17. wills. 


WII. III. 
1 W. ſeſſ. 1. c. 6. church of England. ſopremsey. 
1 W. ſeſſ. 1. c. 8. benefice. colleges. curates. donative. 
ordination. popery. publick worlhip. 
ſupremacy. 
1 W. ſeſſ. 1. c. 9. popery. 
1 W. ſeſſ. x. c. 15. popesy, 
1 W. ſeſſ. x. c. 16. ſimony. 
1 W. ſeſſ. x. c. 17. popery. = 
1 W. ſeſſ. 1. c. 18. articles. churchwardens, diſſenters. 
holidays. oaths, popery. 1 
worſhip. ſchools. 
ſeſſ. 1. c. 26. plurality. popery. reſidence. - 
. ſell, 2. . 2, mortmain. plurality. popery. ſupre- 
macy, 
. ©. 9. benefit of clergy, 
„14. wills. 
cis, wills. 
c. 12. union. 
W. c. 20. wills. 
W. c. 24. wills. | 
c. 21. marriage. ſtamps, 
. 4. Churchwardens. 
c. 6. marriage. 
3. biſhops. 
W. c. 6. offerings. tiches, 
W. c. 27. popery, 
W. c. 34. tithes. 
W. c. 35. marriage. 
W. e. 
W. c. 
W. e. 
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37. colleges. ſchools, mortmain. 
38. wills. 
11, prohibition. tithes, 
c. 25. ſtamps, 

W. c. 27. churchwardens. 

o W. c. 32. profanenefs, wills. 

10& 11 W. c. 16. wills. 

10 & 11 W. c. 23. churchwardens. 

10 & II W. c. 24. lord's day. 

11 & 12 W. c. 4, popery. ſchools. 
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12 & 2 W. c. 11. colleges. 


ANNE. 


1 An. ſt. 1. c. 30. jews. 

2 & 3 An. c. 4. wills. | 

2 & 3 An. c. 5. wills. 28 

a & 3 An, c. 11. firſt fruits and tenths, mortmain, 

4 Ag. c. 14. briefs, 

4 An. c. 16. wills. 

5 An, c. 5, church of England. 

5 An, c. 6. benefit of clergy, 

5 An, c. 8. popery. ſupremacy, - . 

5 An. c. 9. lord's day, 

5 An. c. 18. wills, 

5 An. c. 24. firſt fruits and tenths, 
e. 21. cathedrals, 

. ©, ay. fiſt fruits and tenths. 

31. churchwardens, 

35. wills, 

library, | 
15. advowſon, uſurpation, 

19. wills, 

20. wills. 

19. colleges. 

J. colleges, 

10. — —_— 
23. colleges, lord's 

10 An. c. z diſſenters, * 

10 An, c. 7. diſſenters, 

10 An, c. 11. veſtry, 

10 An, c. 19, marriage, 

12 An, ft, 1. c. 4. appropriation, 

12 An, |. 2. c. 6, mortuary, 

12 An, it. 2. c. 9. ſtamps, 

12 An. ſt. 2, c. 
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2. c. 16. uſury. 
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1 G. ſt. 2. c. 5. diſſenters, publick ip. 
2 G. |, 2. c. 6. tithes, 4 daldie. 
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18. c. 2. c. 10, curates, donative. *. Froith | and 
tenths. leaſes,” pecuMih 

1 G. |, 2. c. 13. b-nefice, ' ery. Wit, —_ e 
bathse popery. 

G. Rt, 2. c. yo. popery. © 

1 G. |. 2. c. 55. popery. 

3G. c. 10. fii{t fruits and tenthy, \ 

G. c. 18. popery, 

G. c. 11. benefit of clergy, 

G. c. 

G. o. 

G. 
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4. diſſenters. 
27. wills, 
.C 6. oaths, 
G. c. 4. oaths, 
G. c. 18. wills, 
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Geo. II. 


e. 29. colleges. 

c. 31. colleges. 

c. 28. leaſes. 
"a 18, colleges. proctor. 
c. 31. baſtards, 
e. 10. colleges, 
. C. 6. wills. 
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23. churchwardens, colleges. ng 
26. benefice, colleges. curates. dovatiye, 
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oaths. pope | 

9 G. 2. c. 36. colleges. firſt fruits and tenths. hoſpitals. 
mortmain, ſchools. wills, 

10 G. 2. c. 19, colleges. 

11 G. 2, c. 17. popery. 

11 G. 2. c. 19. tithes, vacation. Wills, 

12 G. 2, c. 29, churchwardens. 

14 G. 2. c. 20. wills. 

17 G. 2. c, 3, publick worſhip, 

17 G. 2. c. 37, church, pariſh, 

17 G. 2. c. 38. wills. ; 

17 G. 2. c. 40. colleges, 

18 G. 2. c. 20. colleges, 

19 G. 2. c. 21. publick worſhip. ſwearing. 

19 G. 2. c. 38, diſſenters, 

20 G. 2,c, 3. colleges, * 

20 G. 2. c. 48. oaths. 

20 G. 2. c. 52. advowſon, buggery: church, dilapida. 
tions. pardon, ſime ny. 

21 G, 2. c. 34. diſſenters. 

22 G. 2. c. 30. diſſenters. 


22 G. 
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22 G. 2. c. 33. buggery. drunkenneſs, lewdneſs, pro- 


fuaneneſs. ſwearing. 

22 G. 2. c. 44. colleges, 

22 G. 2. c. 46. diſſenters. oaths. 

23 G. 2. c. 28. benefice. curates. donative. 
24 G. 2. c. 23. kalen gar. 

24 G. 2. c. 48. advowſon, 

25 G. 2. c. 4. wills. 

25 G. 2. c. 6. wills. 
25 G. 2. c. 30. kalendar. 

26 G. 2. c. 31. colleges. 
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26 G. 2. c. 33. church, diſpenſation. diſſenters, hoſpi- 
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26 G. 2. c. 34. kalendar, wills. 

27 G. 2. c. 20. tithes. | 

28 G. 2. c. 6, mortuary. 

28 G. 2. c. 10. popery. 

28 G. 2. c. 24. oaths, 

29 G. 2. c. 31. leaſes. wills. 

30 G. 2. c. 19. colleges. fees. ſtamps, 

30. G. 2. c. 25. churchwardens. diſſenters, | 

31 G. 2. c. 10. wills. 

31 G. 2. c. 12. tithes. 

31 G. 2. c. 21. popery. 

. 2. c. 29. legs 
. 2. c. 19. colleges, 

1 . . 28. burial. _ 

32G. 2. c. 33. colleges, 

32 G. 2. c. 35. ſtamps. |» 
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. C. 11. colleges, 
3. c. 17. leaſes, 
3. c. 53- oaths, 
1 G. 3. e. 19. colleges, ECL. 
3G. 3. c. 78, churchwardens, 
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@ BY DT, who, i. Ki 
Abbeſs, ii. 466. 


* 


Abbey; number of religious houſes in this kingdom, 


19141, 4622 | | ; 
Aber Raps, how far exempted from tithes, iii. 381. 
bepance, what, i. 1. f 
Abjuration, in caſe of ſanQuary, i. 365. in caſe of re- 
cuſancy, i. 366. ii. 147. form anc manner of abjuring 
the realm, iii. 165. oath of abjuration, iii. 12, 16. 
Abſolution, form thereof, whether it may be pronounced 
by a deacon, iii, 43- 
Acolyth, who, i. 2. | 
Acozns, how tithable, iii. 454. roy 
Adminiſtration, of inteſtates effects; power of the or- 
dinary in granting adminiſtration, iv. 215. ordinary 
may be compelled thereto, 218. refuſal of adminiſtra- 
tion, 221. to whom to be granted, 221, to the widow 
or next of kin, 221. to the huſband of the wife's ef- 
fects, 222. to the father or mather of their childrens 
effects, 223. to the grandmother: before uncles and 
aunts, 223, to the, fon beſorę the father, 224. half 
blood, 224. in general to the next of kindred, 
224. in what caſe to the reſiduary legatee, or 
principal creditor, 224. adminiſtration during abſence 
. out of the kingdom, 225, pendente lite, 225. during 
the minority of an infant executor or adminiſtrator, 
225, feme covert adminiſtratix, 228. adminiſtrator 
dying, 228. caſe where none will adminiſter, 228. 
whether the adminiſtrator may act before adminiſtration 
ranted, 229. whether it may be granted out of the 
juriſdiction, 229. time for granting adminiſtration, 229. 
adminiſtrator's oath, 229. bond on granting admini- 
ſtration, 229, fee for adminiſtration, 233. letters of 
adminiſtration allowed as evidence, 233. revoking ad- 
miniſtration, 234. 
Admilſton, of a clerk preſented to a benefice, i. 147. 
Advancement ; what ſhall be deemed ſuch, to debar a 
child from taking under the ſtatute of diftribution, 
iv. 329. what ſhall be deemed ſuch, to debar a wife or 
child from taking under the cuſtom of the. city of 


London 


- 


A A ABLE of hs" principal matters, 
London, 375. or e "of Vork, 


396. i 8 
Avvorte,» "who t IF be, i. 2. his admiſſion, 3. his office 


4 n ; — ef vs right of © advowlat, 3 i. 551 N 
advowſaon appendant, 5. in groſs, 6. advowſon only. a 


truſt, 8. how grantable, 9; grant of a next avoidance, 
10. how inherited from the anceſtor, 11, een in 


coparceners, jointenants, and tenants in e an al 
in the mortgager, 16. in tenant by curteſy, 18. in jt 


. nant ia dower, 18, deviſe thereof by will, 11, whe er 


it is aſſets for payment of debts, i. 19. iv. 275 6 
of the right of advowſon in the ſpiritual, cot 
patronatus, i, 19. trial in the temporal courts, 2 
of right of advowſon, darrein preſentment, and quate 
impedit, 25, form of the grant of . , 43. 
form of the grant of a next avoidance, 45. 

Adultery, puniſhment of, See Lewdnefs. .. 47 

Affinit p, probibiting marriage, ii, 394+/ a «xi di- 
vorce, ii. 439. 

After-eatage, tithe thereof, in. 4229. 

After-mowth, whether tithable, ii, 429. 

Agiftment, tithe of, iii. 4 33 whether wes de; ure, 433 
for What cattle, 433. by whom to , 434+ in 
what manner to be pag: 435- g 

Alien priory, what, ii. 464. alien 1 He 
he may be admitted to a benefice, i. 13. 

Alienation of glebe lands, See Glebe Landi. . 

Alimonp, of eccleſiaſtical nizance, ii. 10 as ap 
lowed only whilft the parties live feparne, $44: * 
ther the wife may diſpoſe thereof, 444. 4 

Allegiance, oath of, i. 12. 15. 7. 

Aims, at ſunerals, occaſion thereof, iii. 20. alms chef to 
be in the church, i. 340. | 

Altarage , what, i i. 46, 76. 

Anabaptiſts, laws againſt them before the act of tolera- 

tion, #. 172. how far exempted from the penalties 
thereof by the act of toleration, 173, 

Anabata, what, i. 47. 

Annals, what, i. 48. 

Annalifts, in the religious houſes, their office, i ii. 467, 

Annates, what, 1i. 239. 

Auniverſaries, what, i. 48. 

Anſwer, in judicial proceedings, i. 48. 

Antiphonar, what, i: 49. 

Apothecaries, exempted from the office of churchwar- 


den, i. O. 
* Apparel, 
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ae of clergymen, regulations rr it, ii, 


| Appar, who, L 49. how appointed, 49. his ofce and. 
4 
Appeal, origin of appeals to Rome, i. 52. appeals to Rome 
liſhed, i. $3 iii. 114. appeal to the ſeveral ecclefiaſs 
tical courts, i. 53. to the delegates, 55. manner of ob- 
taining a commiſſion of delegates, 57. 
how eithable, iii. 453. 
Appointment, by a feme covert, in nature of x will, 


iv. 
Appoꝛtum, anciently paid to the foreign religious houſes, 


ani ation, difference between apprepriation and i im- 
— iv. to, 11. 

{tho of the appropriation of churches, i. 60. 

Bn winent of vicarages upon appropriation, i. 70. re- 
ſtrictions thereof by ſtatute, 70. endowment how 

made, 71. penſion reſerved on the endowment,” 72; 
vicatage a diſtinct benefice, 72. patronage of vicarages 
how acquired, 72, vicar intitled only by endowment 

or preſcription, 73. authority of endowments, 73. 
propoſal for a general repertory of endowinents, 73. 

trial of endowments, 75. endowment to be conftrued- 

4 favourably, 76. 

ugmentation of vicara i. 

Vickdoes how — 78; 3. 41 | , 
Aquaebajalus, the pariſh clerk, why ſo called, iii. 15 
Archbiſhop, whence ſo called, i. 174. antiquity of arch- 

biſhops in England, 175. archbiſhop of Canterbury, his 

prev eminence, 176. anciently had primacy over Ireland, 

2 his ſtyle and title, 177. archbiſhop of Vork, an- 

3627 had juriſdiction over Scotland, 177. his flyleand 

title, 177. precedency of the archbiſhops, 1788. 

Archdeacon, diviſion of dioceſes into archdeaconries, i. 17 5. 

arepdeacon, who, 86. how appointed, 88. his one. 

power, 89. 

Arches, court, i. 90. dean of the arches, ii. 107. 

Archi 5 — who, i. 91. 

Arreſt, in the church or churchyard, how far lawful;#. wag! 
clergyman not to be atrefted in —_— divine : (Exyice, 
iii. 183. : 

Articles, the thirty nine, eſtabliſhed, i. gr. 9 65 fb. 
ſcribed by perſons to be ordained deacons, 945 by per- 
ſons to be ordained prieſts, 94. by perſons ad- 
mitted to benefices, 94. by the heads of colleges, 
- 96, by chancellors, officials, vicars general, aud com- 

miſſaries, 
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miſſariesy 95 267 by le gurers, 96. by curatas to be 
licenſed, 96. ii. 59. by ſchoolmaſters, i. 96. iii. 304. 
by diſſenting teachers and preachers, i. 99. dl 473. by 
anabaptiſts, i. 97. ii. 173. whether ſubſcription to x 
the ſaid articles is neceſlary, i. 94, in what ſenſe the 
JZoth article is to be ſubſoribed unto, i. 97% 188. to 
de read by miniſters after induction, i. 97. penalty of 
oppoſing the ſaid; articles, i. 97797. 

Aae of inquiry, for the ern preſentments, 

4+ IV; 21. liga 
Alle ent, for the repaly of the „ See Church. 
Aſſets, what, iv. 273. by deſcent, —in band z Aeg 


8 equitable ;—real,—perſonal ; 273. 2 88 
Aſlile, writ of, what, i. 33 98. er 
Atlerburp, Dr. his conteſt with the. chapter: of Ganlife, 
ii. 94. 107 ²⁹²Ʒ2gu „ld 
Attozney, exempted from being churchwarden, , 369. 
Audience, court of, i. 99. 6 wir ionon oc, 


Avoidance, by death, i. 99. by reſignations gon by ceſ- 
ſion, 99. by deprivation, 100, by act of Wr 100. 
how tried, 100. 

Augment tion of ſmall livings by the governors of queen 
Anne's bounty. See Firft fruits. 


_—_— canons, Who, ii. 456. Augoſtine mes. 660. 
„ds 
B. a 201 edn: 
Balks & headlands, whether tithable, FA 422. 
Banns of marriage, publication thereof, ii. — wiv 
25.ptiſm, of infants, i. 101. publick baptiſm, /t03;whe- 
ther the name may be altered at confirmation; | 703. 
ſign of the croſs, reaſon thereof, 104. private baptiſm, 
104. lay baptiſm, how far valid, 105. ancient per- 
formed by midwives, ii. 449. baptiſm of thoſe af tiper 
years, i. 107. of the children of papiſts, 108. of ne- 
groes in the plantations, 108. fee for baptiſm, 109. 
Barren land, improved, when to pay der iti. 378. 
Baſin, for the offertory, i. 341. 
Basket, the law patente, his caſe againſt the univerſity 
of Cambridge, i. 462. | 
Baſtard t 
Who- ſhall be deemed a baſtard, i. 110. child born 
out of lawful matrimony, 110. "caſe of the huſband's 
being within the four feas, 110, huſband impotent, 
111. iſſue of à marriage within the degrees prohibit- 
ed, 111. child born after a divorce, 111. child born 
out of the king's allegiance, 111. child born before 
the parents marriage, 112, mother with child at the 
huſband's 
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- "1 huſband's''death, marrying again before the birth, 
112. of ſuppoſititious births, 114. 


ec Trial of baſtardy, i. 117. general, wenn 117. 


ſpecial, by the country, 117. 

'/ Conſequences of Baſtardy; as to name, i. 119. to in- 
© *heritance, 120. baſtard dying inteſtate, who ſhall be 
intitled, iv. 221. 

| Puniſhmene of the mother and reputed father, i. 120. 
"corporal, pecuniary, 120. murdering a baſtard 
child, 121. adminiſtring a potion to jrocuny abor- 

tion, 122. 


Bendle, of the veſtry, how appointed, iv. 8. 


Beans, gathered by the hand, how tithable, iii. 423. 
whether a great or ſmall tithe, 423. 

Bees, how tithable, iii. 469. 

Bells, with ropes, to be provided by the pariſh, i. 122, 

- 033425 346. at what times to be rung, 122. 

Benedictine monks, ii. 453. 

Benefice, what, i. 123. preſentation by den und tow 

to de made, 124. examination of the perſon preſented, 
136. refuſal! of the perſon preſented, 141. admiſſion, 

147. inſtitution or collation, 148. REIT. 155. re- 
quiſites after induction, 160. 

Benefit of clergy, origin thereof, i. 166. in what caſes 
allowable, 1 

Bentlep, Dr, his caſe concerning the deprivation of his 
degrees, i. 413. his caſe againſt the biſhop of Ely, as 
viſitor of Trinity college, 427. 

= or monks, ii. 454. 

Bethlemites, an order of fryers, ii. 461. 


Bible, to be in churches, i. 342. 


Bidding prayer, before ſermon, iii. 255. 

Bigamp, i. 173. 

Bier, to be provided by the pariſh, i. 342. 

Biſhops : 

Of cbt & biſhops in general, i. 174. number 
of biſhops in England, 175. age of perſons to be 
made biſhops, 174. their precedency, 178. biſhop 
univerſal incumbent of the dioceſe, 175. how far one 


biſhop may act within the dioceſe of another, ii. 135. 


Form & manner of making & conſecrating archbi- 
ſhops & biſhops, i. 178. confirmation of biſhops 
elected, form and manner of it, 185, conſecration 
of biſhops, form and manner thereof, 188. benefices 
vacated on promotion to a biſhoprick, 191. 

Reſidence at their cathedrals, i. 192. 

Their attendance in parliament, 192. whether they 


lit there in their temporal capacity only, 195. whe- 
ther 
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ther they may vote in caſes of blood, 198. whe⸗ 
ther they ſhall be tried by * lords in rarlement, 
or by a jury, 2022 

1 of the biſhoprick, in the ume of vacation, 


— of biſbopricks in the time of vacation, 
i. 205 
Archhiſhap juriſdiction over their provincial , 
L 210. a 

Of fulfcagan biſhops, i i. 226. 
Of caagjutors, i. 229. 

Blaſphenip, bow, puniſhable, iii. 201. 

d man's will, iv. 53. 

ar, cuſtom for Fax parſan to keep one, TIP 456. 

Bogo de clare, a famous plusaliſty i. 52. iii. 93" 

Bona notabilia, what, iv. 179. : - 

Bond debts, in what order of priority to be paid ir. 290 
voluntary bond to be poſtponed, 291. 

Bond of reſignation, validity n iii. 331. form of 
the ſame, 338. 

Bonhommes, an order of friers, ii. 2 5 

—, — his arrogant conſtitutions, ihra16, 

04, 30 

Books, belonging to the church, i. 342, 343- to paro- 

chial libraries, ii. 368. copies of new books to be de- 


livered by the printer to the uſe of the publick Jibra- 


ries, i. 401. uy * 181 —— * lug. 
Borough engliſh lands, cuſtom concerning chem, iu gag, 
339» 396. @=e — ren oy 1817 


Bo cage, w what, 1 1. 230. . 4 55 
Boundaries of ech hay 40 b 61. chow: 


be aſcertained with teſpect $0, 
to church rates, i. 359, 22 i ,noiBib:: 


Bounty of queen Anne for. the. . of; fmall 


livings. See Firſt fruits * s ,-75! na}; mn 


_ in the church or ghurchyard, i. 358. „ 5 n 
Bead, a of, within the univerſities, i 1. 471. 

Bꝛiefs, manner of laying. the ſame, and. collecting cha- 
rity thereupon, i. 230. the uſual expence of a-ebarity 
brief, — the ordinary angus of a — there- 
upon, 233. 

Byinittines, an order of nuns, Agi. 

Brom, whether tithable, iii. 432. 

— what, i. 233. 

_ puniſhment thereof, i. 233. 


cuſtom for the parſon to keep one, iii, 456. 
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Bulbok the pope; chat, f. 135. penalty of publifhing 
the ſame, se $111 9 DIM 44 en $361 19 
Burgage tenure lands, deviſeable by will, iv, 366. 
Burial / original of burying places, i, 235. burying in 
the church, 236. in the churchyard, 237. whether 
duria may be hindered! for debt, 238. whether à pér- 
ſon civiliter mortuus, or under an attaint, may be 
chatþed at the ſuit of his creditors, 239. what perſons 
ſha!l not have chriſtian burial, 244. whether a perſon 
attainted of treaſon, dying before execution, ſhall' have 
chriſtian burial, 239. burying in woollen, 240. mi- 
- miſter not to refuſe burial, 244; ringing” at funerals} 
246. fee for burial, 246. funeral expences to be paid 
before other debts, 249. - offence of ſtealing a ſhroud,” 
250. monuments erected in churches or churchyards, , 
"250. ppi burial; 2. e 
Bur ing t hereticks, aboliſhed, ii. 270, 


1 $541 Gen Cl 
Calendar. See Kalendar. 
Calves, tithe of, iii. 454. 
Calumny, vith' of, in. 6. 
Cambzidge. See Colleges. | 
Camerarius, in the religious houſes, who, ii, 466, 
Can; :e 
In ihe teligious houſes, whence ſo called, ii. 455. te- 
gular, ſecular, 455, 456. 
In eathedfals; See 8.35 and Chapters. 
Cantaria, chantry, what, i. 272. 
Canterbury, the ſeat of an archbiſhoprick, i. 176. 
Copa cone of the prieſt's veſtments, i. 252. 
Cimtit offences, how fur ſudject to the eccleſiaſtical ju- 
riſdiction, ii. 48. | 
Cxpuchine friers, à religious order, ii. 459. 
Carm elite friers, a religious order, ii.- 460. 
ECarthuſtans, an order of monks, if. 454. 
Caſula, one of the prieft's veſtments, i. 253. 
Catechiſm; children to de inſtructed therein, i. 253. 
Cathedꝛal: origin of cathedrals, i. 254. difference be- 
tween cathedral, conventual, and collegiate churches, 
254. cathedral churches to be in cities, 254, certain 
forfeitures for the repair of cathedrals, 255. cathedral 
exempt from the archdeacon's juriſdictlon, 255. how 
the firſt fruits of the revenues thereof ſhall be charged, 
260. cathedral the pariſh church of the whole dioceſe, 
260. acknowledgment paid thereunto upon that ac- 
VoI. IV. H h count, 


. *% 
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count, 261, biſhop's reſidence there, 261. reſidence 
of the dean and prebendaries, 261. adminiſtration. of 
the holy communion there, 262. preachings 262. lec- 
tures in.catbedrals, 263. habits to be wors there, 46 3. 
viſitation thereof, 263. ornaments thereof, to go to; the 
ſucceſſor, 263. cathedrals of the new. foundation, 264. 


elections in cathedrals, 255. 41 „nee nens. 
Cathedzaticum, what, i 1. 263. . in 
Caveat, what, i. 265; bow far 2 10, 263. 
Cell: rarius. in the religious houſes, -w hoy urns 
Ceſſion of a benefice, what, i. 100. Img 
Chalice for the communion, to, be provided bythe: pa- 

riſh, i. 341. „ ami 


Chancel, whence ſo called, i. 316. repair thereof by the 
rector, 323. ſometimes by the viear, 323. by lay im- 
propriatots, 324. whether lay impropriators can be 
compelled thereto by ſequeſtration, 324. cafe where. 
there are ſeveral impropriators, 325. biſhops diſpoſal 
of ſeats in the chancel, 334. impropriator's ſeat in the 
chance), 335. vicars ſeat in the chancel, 33. 

Chancelloz, who, i. 266. how to be qualined, 267. his. 
power and juriſdiction, 268. the office tae. what term 
grantable, 270. Hou 1 

Chantexy, what, i. 272. 

Chapel, whence ſo called, i. 273. private abogel, 273. 
free chapel, 275. origin of royal free chapels, 61. 
free chapels in the religious houſes, ii. 465, chapel of 
eaſe under a mother church, i. 276. endowment, of 
chapels, 277. their dependance on the mother church, 

277. by payment, of tithes and other dues, 278. by 
the inhabitants repairing at ſet, times to the mother 


church, 279. by oblations there, 279. by the curate- 


ſwearing obedience to the incumbent. of the mother 
church, 280. by contributing to the repair of the mo- 


ther church, 281, how to be repaired, 282. how to be 


ſupplied, 282. how governed, 283. church or chapet 
how to be tried, 28%) - 

Chaplainſhip, a qualification for plurality, iii. 95. for 
non- reſidence, 280. 


Chapter. See Deans and Chapters. 


Charitable uſes; commiſſion to inquire. thereof, i. 284. 


the courſe of proceeding therein, 284, 

Charity bzicfs.;. the manner of laying them, i. 230. 
charges of obtaining a brief, 233. the uſual amount of 
£07 tion thereupon, 233. | 


Charles 


Sec SL aA6GSnAaA6GR]I & 


> 


A TABLE of the principal matters, 


ce Charles the firſt; his martyrdom ; See Holidays. 

of the ſecond, his reſtoration ; See Holidays. 
e- Chart er⸗houſe. cotruptiy; whente ſo called, ii. 454. 
3. Chattels, What; iv. 238: real, perſonal, 238. 


he | Chauneries, belonging to the religious houſes, ii; 465. 
4 heele, tithe of, iii, 4622᷑xĩ]ĩ•%0f2nĩ 
Cheſible, one of the prieſt's veſtments, 5. 253, 3 47. 
Child⸗birth; woman dying in child birth, ho to be diſ- 
poſed, i. 292. nes e 10%. of SKOW e 
Chotepiſcopi, WO. t 226, 494-1 5) 0 21 
Chailme, the holy oil, i 29 4 HL, 


a- Chziſome, what; i. 294. dog 2011 10* 2220 
Chailtening, See Baptiſm; penis 
he Ganceeſſes i; 2 42 fp s ©! de {01s 
N= Founding; of churches; firſt erection thereof, i: 60. 
be who may found a cbureh, 2095. the biſhop's licence 
re. 1» whether neceffaryz 296%/½ę dy:ñx?᷑ 
al Conſeeration and dedication of churches, i: 60, 297: 
he church to be endowed? before conſecration, 297. 
2 canons injoining-conſecration; 298. time of conſecra- 
is tion, 299. form of conſecration, 299. procuration 
m due upon conſecration, 308; feaſt of the dedication 
of churches, 310. 
Chance]; whence ſo called; i. 315. by whom to be 
3. ©, repaired; 323. ſeats in the chancel, 334. 
1. + Heipawhence fo called, l. 315. a private property, 316; 
of ”/ go With the houſe; 317. 
of 'Churchyard ; burying therein; i. 237. fence thereof, 
ly 1111491 q/itrees therein, 320 N 
J4 Nepain of churches; "ancieritly by the biſhops, i. 323. 
er ' -..100nextby/the tectors, 323. finally by the pariſhioners, 
te 323. fepair of the chaneel in particulat by the rector, 
er 3823, ſometimes by the vicar, 323. by lay impro- 
= L Tr; — repaizing*the chancel a diſcharge from 
de | tte repair of the church, 325. repair of a chapel of 
el eeſe no diſcharge ſrom the repair of the church, 329. 
churches united, how to be repairedy 32%. eccleſia- 
Mr | thieal judge ſhall oauſe the re pairs to be made, 327. no 
prohibition in caſe of repairs, 329. churchwardens 
duty therein, 329. manner of obtaining a faculty, 
= where ſomething new is added, 330. 
Beats ; origin of the diſtinct property therein, i. 330. of 
. common right to be repaired by the-pariſhioners, 331. 
f uſe of the ſeats in the pariſhioners, 331. biſhops to 


diſpoſe of the ſame, 331. churchwardens power to 
| diſpoſe of the ſame, 332. reparation neceſlary to make 
8 aà title, 332. ſeat not to go to a man and his heirs, 


h 3 333. 
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333. ſeat may be preſcribed for as belonging to an 
houſe, 333. and not as belonging to the land, 334. 
biſhop's diſpoſal of ſeats in the chancel, 334. impro- 
priator's ſeat in the chancel, 335. vicar's feat in the 
chancel, 335. ſeats pulled down, what ſhall become 
of the materials, 336. right to ſeats where triable, 
337. | 22 
G and ornaments of the church; ordinary's care 
therein, i. 339. churchwardens care therein, 339. 
communion table, 339. pulpit; reading deſk ; ſur- 
plice; font; cheſt for alms; 340. baſin for the of- 
fertory; chalice and other veſſels for the communion ; 
341. bells; bier; bible; common prayer book; 342. 
book of homilies; regiſter book; table of degrees; 
ten commandments; ſentences; monuments; 343. 
images, 345. other goods and ornaments, 346. who 
hath the property in the goods of the church, 348. 
Rate; to be made at a veſtry meeting, i. 349. a perſo- 
nal charge in reſpect of the land, 350. whether there 
{hall be two rates, one for the fabrick, and the other 
for ornaments, 350. lands lying in another pariſh 
how to be charged, 352. how to be charged where 
the boundaries of the pariſh are not known, 359. 
tenant to be charged, and not the leſſor, 354. in 
what caſe the founder of a church may be exempted, 
354. hall of a company, whether chargeable, | 355. 
manner of laying the aſſeſſment, 355. ſorm of the 
aſſeſſment, 356. appeal againſt the aſſeſſmentʒ 357. 
levying the alleſſment, 357. | 1 
Churches not to be profaned; arteſt in the church or 
churchyard, i. 359. fairs and markets, 360. tem- 
poral courts; plays; feaſtingsz 361. muſters; braw- 
ling z ſtriking ; 362. drawing a weapon, 364. rob- 
bing of churches, 365. ſanctuary, 3686. 
Way to the church; may be libelled tor in the ſpiritual 
court, i. 366. may be ſued for in the temporal 
courts, 366. (943) O41 ,cortut ac 
Church of Eng land; conſtitution thereof, ii 46901 the 
king to be of the church, of England, g67 his oath to 
308. 2 (539 181 Od el QQNMMET uns 
Churching of women; woman to be weiled, ( i693.) fee 
for churching, 2924. 208 Nt 7209011090 
Church-ſcot, what, 1. 368. | OO «11 
Churchward ns, their origin, i, 369. wihocare enempted 
from being churchwardens, 309. chuſing uc hurchwht- 
dens, 371. refuſing to act, 374. ordinary refuſing! lo 
8 eee {wear 
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ſwear them, 375. churchwardens how far a corpora- 
tion, 378. their preſentments, 379. to be framed on 
articles of inquiry, iv. 21. to be made upon oath, 21. 
how far it may be ſafe to preſent on common fame, 22. 
their duty as toſundry temporal matters, i. 379. whe- 
ther pne churchwarden can releaſe, 380. how long they 
- ſhall continue in their office, 380. manner of their ac- 
counting, 381. account when ſettled, final, 382. can- 
not bring an action after their office is expired, 382. 
but their ſueceſſors muſt do it, 383. yet they may be 
relieved in equity, 383. their protection by the law in 
the due execution of their office, 384. 

Church⸗pard, origin thereof, i. 317. fence of the church- 
yard, by whom to be repaired, 319. trees growing in 
the church-yard, who hath the property therein, 320. 

Ciſtert:ans, an order of monks, ii. 454. 

Citation, What, i. 384. form thercof, 384. by whom 
to be executed, 385. in what manner to be executed, 
386. citation viis et modis, 386. citing out of the dio- 
ceſe, 387. return of the citation, 396. fee for a cita- 
tion, 398. | 

Cities, denominated from the biſhops ſees therein, 


i. 254. 

Civil + the conſtituent parts thereof, Preface, page i. 

Clandeſtine marriage, void, ii. 426. 

Clergy, benefit of, its arigin, i. 166. in what caſes al- 
lowable, 169. | 

Clergymen, not bound to ſerve in a temporal office, 
iii. 180, not reſtrained from ſerving in a temporal of- 
fice, 180, not obliged to ſerve in war, 182. not bound 
to appear at the torn or leet, 182. not to be arreſted 
in attending divine ſervice, 183, penalty on laying 
violent hands on a clerk, 185. may have the beneſit 
of clergy more than. once, 186, exempted from ſerving 
on juries, 186. their ſpicitual poſſeſſions protected 
from diſtreſſes, 186, 7, 8. how far ſubject to taxes 
and other publick charges, 187, 190. their apparel 
regulated by canon, 191, reſtrained from drunkenneſs 
and gaming, 194. how far permitted to uſe recreations, 
195. ſhall not take to farm. 195. may be deprived for 
incontinency, ii. 364. anciently prohibited to marry, 
ii. 406. 

Clerk of a pariſh, See Pariþ Clerb. 

Clock, in the church, i. 346. 

Clcver graſs, a great tithe, iii. 430. ſeed thereof a ſmall 
tithe, 430. | 

Cluniacks, an order of monks, ii. 45 3. 

Hh g Coadiutoꝛs. 
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Coadſutozs, to biſhops, their office and dignity, i. 229. 


to incumbents, 38. N 
Codicil to a will, what, iv. 96. form thereof, l. 
Coemeterp, whence ſo called, i. 317. £4, 
Colla: ion to a beneſice, what, i i, 148. difference · botween 
collation and inſtitution, 148, 166%. . 4% 
Colleges, lay corporations, i, 400. charters granted to 
the unſverſities confirmed by act of parliametit, 400, 
juriſdiction where one of the parties is a member of 
the uniyerſity, 402. how far it extendeth to criminal 
offences, 05. extendeth not to freehold, 406. whe- 
ther the King's courts may interfere, whey a viſitor 
is ſpecially appointed, 408, return of a viſitor by affi- 
gavit, 418. viſitor muſt purſue his power, otherwiſe 
he will be Prohibited, 427, caſe where a perſon to be 
viſited happens alſo to be viſitor, 429. where it is diſ- 
puted, whether a perſon is viſitor or not, the king's 
courts are to determine it, 429. the archbiſhop's ge- 
neral power of viſitation, 444. colleges how' far af- 
feed by the ſtatutes of mortmain, ' 449.” college leaſes, 
449. commiſſions of pious uſes extend not to colleges 
449. elections in colleges, 449. preference given to 
founder' s kinſmen, 452. perſons elected, to'ſubſcribe 
the declaration of conformity, 457. heads of colleges 
to ſubſcribe alſo the thirty nine articles and the book of 
common prayer, 457. and all of them to-take the oaths 
and make. the ſubſcriptions, as other perſons qualifyiag 
for offices, 458. common prayer in colleges may be 
uſed i in latin, 459. common prayer before ſermons or 
lectures, 460. divine ſervice in general, 460. the holy 
communion, 460. furplices and hoods on ſwlemn days, 
467: oaths to be taken on admiſſion to degrees, 461. 
mp duties, 461. copies of new books to be delivered 
by the printers to their uſe, 461. privilege of printing, 
401+ univerſities to prefent to'popiſh Mae eee {title 
or orders, 468. may grant hende to'pibadb;'468. 
how f fac being Se the — ſhalt diſpenſe 
Wün non-teſidence,” degrees att teuiſite 
for blur, 470. fit nw — hes in" Colleges, 
- 879, Pb byſeians arid ſurgeons, Ho- juſtices Ytptpeace 
in M univerſities, 4 J ad; Mu Mavens 
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duty on offices and penſions, 480. how far liable to 
the repair of the highways, 480. 9 by 

Colonies, wills there, iv. 184. 

Colts, tithe of, iii. 454. | y 

Commandzies, in the religious houſes. what, i, 464. 

Commemozacions, what, ii. 1. 5 

Commendam, what, ii. 2. reſtrain ing of. com mendam, 

- benefice vacated by acceptance of ene 2. but 

the avoidance may be prevented by a commendam, 2. 
whether a biſhop may have, a commendam in his own 
dioceſe, 3. for what time a commendam may be, 5. 
how far the king's right to preſent is ſerved thereby, 6. 
continuation or tenewal of a commendam, 6. reſig- 
nation of a commendam, 7. 

Commiſſary, Who, ii. 7. a4 to be qualified, i. 267. 
his juriſdiction and power, 268. the office for what 
term grantable, 270. | 

Commiſſion of pious uſes, manner of iſſuing the ſame, 
i. 284 234%) 

Common appurtenant, how far covered by a modus for 
tithes 14. 392. 

Comme fam, pretentment thereupon, iv. 22. 

Common lam, what, Pref, page xxi. general ſuperin- 
tendency thereof over the eccleſiaſtical juriſdiction, 
ii. 49% 

Common paper; ; lenny before the acts of uniformity, 

isa sſtabliſhment of the bobk of common prayer, 
220. by the act of uniformity of the 2d Ed. 6th, 221. 

of the th Ed. 6th, 224. of the firſt of Elizabeth, 225. 
of-the 13th and 14th of Charles the 2d, 227. books 
of common prayer to be provided in every pariſh, 233. 
declaration, of aſſent thereto, 234. penalty of contemn- 
og tor not uſing the fame, BY penalty of being pre- 
ſent at any other form, 243. ä 

Communjon, dee Lerd 1 Su 

ion tale, to be in churches, i. 339. how to 

pe ondereq and kept, ii. 382. 

Cammutztion of penance, what, iu. 73. commutation 
« Movey; hom to be diſpoſed of, 76. 5 1 

Compaũtian real. for tithes,. What, iii, 402, 


CToencubinage, of the clergy, party dee at in an- 
„ Sient times, ii. 406. 


Canfeſſian 3 miniſter 8 to reveal Ap. made knewn ta 


boo hin ds conſeſſion, ii. 
Cönßtmation, hon * to. be held, it. Ut : what time 
70 *01:cildren ſhall be brought to be 
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tion, 10. whether the name may be altered at confir- 
mation, 10. 

Conge d'ellire, what, i. 182. ii. 10. 

Cenies, tithe of, iti, 467. whether they ſhall go to the 

heit or executor, iv. 238. 

Conſangutnity, prohibiting marriage, li. 394. a cauſe 
of divorce, 439. 

Conſecration of churches, i. 297. of an archbiſhop or 
biſhop, 188. 

Conſiftozy court, what, ii. 11. 


* 


Conſultation, writ of, what, ii, 11. in what caſes 


grantable, 11. 

Contentions juriſdiction, what, i. 269. 

Conventicle, See Diſſenters. 

Conventual friers, a religious order, ii. 459. 

Convocation, before the conqueſt, ii. 16. after 3 
queſt, till the reign of Edw. 1ſt, 18. from Edw. 1ſt 
to Hen. 8th, 19. the act of ſubmiſſion of the 25 Hen. 
8th, 23. election of members, 24. their number, 24. 
two houſes, 24. privilege, 25. whether they may vote 
dy proxy, 25. their general power, 25. now power to 
bind the temporalty, 26. nor againſt the law of the 
land, 26. appeal to the convocation, 26. time of their 
ſeflion, 27. their decline, 27. | 

Ceparceners, who, i. 13. 


Cope, one of the prieſt's veſtments, i. 252, 347. 6. . 28. 


Cepyhold, how far deviſable by will, iv. 58. a previous 
ſurrender neceliary, 58. 

 Coquinarius, ia the religions houſes, ii, 467. 

Tozn, in what manner tithable, iii. 421. corn growing, 
deviſable by will, iv. 62. in what caſe it ſhall go to 
the heit, and when to the executor, 149, 240. 

Cozodp, what, ii. 28. EU 15 

- of a prebend, what, ii. 81. +2, " 

ole p2eſent, what, ii. 493. 
cfts; in what caſes executors and adminiſtrators ſhall 
_ be liable to pay coſts, iv. 260. 

Ccuntcil, general, national, proviocial, dioceſan, ii. 17. 
iii. 363. 

Courts; origin of the eccleſiaſtical juriſdiction in ge- 
neral, ii. 29. origin thereof in this realm in particu- 
lar, 30. at firſt conjoined with the temporal, 30. Wil- 
Ham che cohqbeter's charter of ſeparation, 31. papal 
1 after the conqueſt, 32. op led, 177 

Ho e Fele 34, aboliſhed in 52 20 rel 
+ Fry de th, and ihe kivg declared to op of the 
Eh 45 10 00 ot! 36. appointment of officers in 
ine ecctefiallical courts, 39. courts where to be kept, 
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45. manner of proceeding in the eceleſiaſtical courts, 
46. their ſeal of office, 46. trial of temporal incidents, 
47. concurrent juriſdiftion, 47. no juriſdiftion in caſes 
capital, 48. authority of their ſentence, 48. general 
ſuperintendancy of the common law, 49. 

—— — Court of arches, i. 90. 

— of audience, i. 99. 

Conſiſtory court, ii. 11. 

of delegates, ii. 125. 

— — faculty court, ii. 228. 


Courts tempozal, not to be held in the church or church- 


yard, i. 361. 
Creſs io baptiſm, reaſon thereof, i. 104. 
Crouched friers, a religious order, ii. 460. 
Culdees, an order of monks, ii. 455. 


Curates; ambiguous fignification of the word, ii. 52. 


iii. 42. origin of curates in chapels of eaſe, ii. 52. 
origin of perpetual curacies, i. 71. it. 53. power of 
appointing curates, i. 282. ii. 53. form of the no- 
mination of an afliſtant curate, ii. 53. of a curate of 
a chapel” of eaſe, 55. of a perpetual curate, 55. whe- 
ther a mandamus will lie to admit a curate, 56. li- 
cence ; requiſites for obtaining it, viz. nomination, 
orders, teſtimonial, oaths, ſubſcriptions, 58, 9. re- 
quiſites after licence obtained, viz. oath of obedience, 
declaration of aſſent to the book of common prayer, to 
the thirty nine articles, to take the oaths of allegiance, 
ſupremacy, and abjuration, 60, 63. none to ſerve more 
than one church or chapel in one day, 63. their ſalary, 
how recoverable, 64. their reſidence, 66. how remoy- 
able, 66. chapels of eaſe and perpetual curacies aug- 
mented, 68. 

Cuſtom, concerning tithes, what, iii. 396. 

ol diſtribution of inteſtates effects, iv. 365. with- 
in the city of London, 372. the province of York, 
383. the principality of Wales, 408. 


en 44 T D. 
Dalmatica, one of the prieſt's veſtments, i. 347. ii. 70. 
Darrein pzefentment, affize of, i. 26. ii. 70. ili. 260. 
Deaton, ' ordination of, iii. 37. "bp | 
Deaf on dumb perſon, whether he may make a will, 
w. * . 2 {i ks 1 . i * 993 4 
Deizs and thiprers: 
Of teans ; original of deanries, ii, 71, feyeral kinds 
"of deans, 71. cathedral dean, who, 72. how ap- 
pointed, 73. dtanry held in commendam, 74. dean- 
| ry 
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ry à ſine- cure, 74. whether it may be a lay office, 2 
564. poſſeſſions belonging to deanries, 76. dean to 
viſit. the chapter, 77. dean may make a deputy, 77. 
reſidence of deans, 77. dean's eccleſiaſtical duty, 77. 
profits of a deanry during the vacation, 78. 

Of chapters; chapter, what, ii. 78. chapter without 
a dean, 78. in ſome places two chapters, 78, ca- 
pacity to take or purchaſe, 78. 

Of the ſeveral members of the chapter, in their ſole 
capacity; as canons and prebendaries : difference be- 
tween prebend and prebendary, ii. 79. prebend, 
what, 79. canonry, what, 79. two kinds of pre- 
bendaries, 79. prebendary how appointed, 79. none 
to have two prebends in one church, 80; Whether a 
prebend is a lay fee, 81, concerning their ſeparate 
poſſeſſions, 81. how to be charged to the land tax, 
\$x. prebend a ſine- cure, $1. reſidence of preben- 
daries, 81. their courſes of preaching, 82. profits 
of a prebend during the vacation, 82. prebendary 
liable to dilapidations, 83. N 60 

Of the dean and chapter as one body aggregate their 
incorporation, ii. 83. their dependency on the bi- 
ſhop, 83. their juriſdiction, 83. grants made to 
them, 84. how he they are guardians of the ſpiri- 
tualties, 84. preſentation of one of their own body 
to a benefice, 84. whether a ſurrender of their lands 
doth diſſolve the corporation, 84. of the deans and 
chapters of the new foundation, 85. | 

Of deans of protects without juriſdiction, ii. 107. 
without a chapter, 107. 1 cs; 

Of rural deans; antiquity of the office, ii. 108. ap- 
portioning their diftrifts, 109. appointment of rural 
deans, 109. their oath of office, 140. their holding 
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rural chapters, 111. their attendanos at the biſhop's : 2 
viſitation, 112. theit judicial and other authority, 5 
113. continuance in their office, 14g their diſuſe, 2 
114. : no 18} wort : 


Death's part, what, in relation to the diſtribution of 
de effects of che decenſed, iv. 360% 374. di ö 
„ Debts, of the deceaſed, in what courſe and order to be ; ] 
paid, 19280. boadtifods 300 201 , sine GIG: z 
Declaration of rights, at the reyolutiony iii. 353. 
Dette iocequity, equal in the courſe of payment to a 
judgment ad law iv. 288. 99t Sr A043 901 yd 
Dedicaiida: of | churches, to ſome of the: ſaints , 1.10. 
ſeaſt of the, dedicatiqn 1g tow origin of fairs theteupon, 
9210 ; 
Decamation, 
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Pefamation, cognizable in the eccleſiaſtical courts, ii. 


115. not for matters temporal, 115. not'for matters 
ſpiritual mixt with temporal, 116. but for ſpiritual 
matters only, 116. words ſpoken of a clergyman, 119. 
words ſpoken in London, 120. in what time the ſuit 
muſt. be commenced, 122. in what caſe the defendant 
may juſtify, 122. caſe where there are mutual defama- 
tions, 123- whether the huſband can releaſe the wife's 
ſuit, 123. whether he can releaſe the coſts, 123. ſen- 
tence for defamation, 124. execution of the ſentence, 


124. | 
Deer, tiche of, iii. 467. whether they go to the heir or 
executor, iv, 238, 
Degradation, form and manner thereof, ii. 124. 
es, archbiſhops power of conferring the (ſame, 


ii. 7. 
Degrees of kindzed ; different ways of computing the 


ſame by the civil aud canon laws, iv. 336. 


D-leaates, court of, ii. 125. appeal to the ſame, i. 55. 


manner of obtaining a commiſſion of delegates, 57. 

Depoſition from the miniſtry, form and manner thereof, 
. 123. 

Depzivation, manner of procedure therein, ii. 126. 

Wevite, See Mill. 

Dilapidations, in what manner to be eſtimated, ii. 127. 
within what time, 127. whether dilapidations ſhall be 
preferred' before debts,” 129. miniſters to Keep their 
edifices in good repair,' on pain of ſequeſtration, 129, 
fraudulent alienations of goods to defeat dilapidations, 
131. dilapidations where to be ſued for, 133. whether 

rpetual carates are liable ro dilapidations, 134. the 


| incumbent (or his executors) chargeable with the 


whole dilapidations, 134. 
Dimiſlozy letters for orders, by whom to be granted, 
iii. 33. to What perſons, 35 
Diocele. boundaries thereof how to be aſcertained, ii. 
135. how far one biſhop may act in the dioceſe of 
another, 136. clergyman living in one dioceſe, and 
beneficed in another, how to be procceded againſt, 
obe UNE Gu | | 2 2197 
7 — by the pope aboliſhed, ii. 135. transfer- 
red tothe archbiſhop of Canterbury, 137. manner of 
gtanting the ſameg"1 37, in what caſes to be confirmed 
by the crown, 138. fee for the ſame, 140. royal diſ- 
- - penfſations;) 147. archbiſhop's power of conſetting de- 
preer4/214 35 biſhop's power of diſpenſation,” 2 Nee 
| | ſpenfing 
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Diſpetiſng power of the crown, aboliſhed, iii. 354. 
Dillenters: | „ 
Laws againſt diſſenters before the act of toleration; 
concerning abſence from church, ii. 145. frequent- 
ing conventicles, 147. concerning the ſacrament, 
154. ſeveral diſabilities, 168. laws againſt quakers 
in particular, 168. againſ} anabaptiſts, 170. 


How far mitigated by the act of toleration, aud other 


acts; not to be proſecuted in the ſpiritual court for 
non-conformity, ii. 176. exempted fiom certain of- 
fices, 177. penalty of diſturbing the congregation, 
188. how far allowed to teach ſchool, iii, 30g. 
quakers rules of diſcipline how far legal, ii. 184. 
methodiſts, 179. moravians, 183. epiſcopalians in 
Scotland, 191. x 

Diſtribution of inteſtates effects; where one only can 
rake, iv. 328. whether an infant in ventre ſa mere can 
take, 329, 362. whether co-heireſles ſhall bring into 
hotchpot, 329. whether the heir in borough engliſh, 
329, advancement, what ſhall be deemed ſuch, 330. 
Whether grandchildren ſhall bring into hotchpot, 335. 
who ſhall be deemed pext of kindred, 336. degrees 
of kindred by the civil and by the canon law, 336. of 

the ſucceſſion of deſcendents, 343. of aſcendents, 345. 
of collaterals, 352. father how far intitled, 345. grand- 
father, 346. Fam and fifters in excluſion of the 
grandfather, 347. half blood, 353. brothers and ſiſters 
children, 355. to the huſband of the wife's effects, 356. 
brothers and fiſters to ſhare with the mother, 359. cu- 
{tom of diſtribution in particular places, 365. within 
the city of London, 372. the province of York, 383. 
principality of Wales, 408, a year allowed to diſtti- 
bute in, 356. a 

Divoꝛzce; cauſes of divorce, ii. 438. a vinculo, as for 
conſanguinity, affinity, impuberty, frigidity, 439. 4 
thoro et menſa, as for adultery, cruelty, 440. divorce 
not to be on the ſole confeſſion of the parties, 441. 
what ſhall be deemed a compenſation of the crime, 
443. ſentence of divorce how to be pronounced, 443. 
wife's coſts to be paid by the huſband, 443. 

Dec. 2s Commons, ii. 192. 

Dominicans, an order of friers, ii. 459. 

Donatio cauſa moztis, what, ii. 183. iv. 97. 

Donative, what, ii. 192. original of donatives, 192. 
of what kind of benefices or dignities, 193. form 
of a donation, 194. effect of a donation, 195. how 
far the donce muſt qualify as other clerks pro- 
moted, 195. donative within the ſtatutes of mn 
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and plurality, 196. whether a donative may lapſe, 197. 
bow far exempt from the ordinary's juriſdiction, 197. 

bo affected by the augmentation of queen Anne's 

| bounty, 198. how far of temporal cognizance, 199, 

how extinguiſhed, 199. | it | 

Double quarrel, what, ii. 200. manner of proceeding 
therein, i, 143. 

D:awing a weapon in the church or churchyard, i. 364. 

Putnkennteſs, puniſhment thereof, ii. 201. 

Dutarel, Dr. his propoſal for publiſhing. a general re- 


oy pertory of the endowmeats of vicarages, i. 73. 
a Ducks, tithe of, iii. 468. 
y Dumb perſons, marriage of, ii. 405. whether they may 
9 make a will, iv. 53, 
4 Duplex quereia, what, i. 144. ii. 200. 
8 | E. 
5 Caſter, to be regulated according to the new ſtile, ii. 
312. 
A Eggs, tithe of, iii. 468. | 
i T'ection canonical, to be free, i. 255. within what time 


; after the vacancy, 257. abſent electors to be cited, 258. 

en whether they may make a proxy, 258. manner of ta- 

king the votes, 258. caſe where the votes are equal, 

5 259. majority of legal votes, what, 259. majority to 
be of the whole number, 258. 

Cleemoſynarius, in the religious houſes, who, ii. 466. 


- Clopement, how far the huſband in ſuch caſe is anſwer- 
; able for debts contracted by the wife, ii. 445. 
*% Ember days, what, ii. 277. 
4 Eremites, an order of friers, ii, 460. 

Cſcuage, what, ii. 18. | 
* Eſloin, of divers kinds, i. 28. ii. 205. 
; Eve, or vigil, whence fo called, i. 310. faſting thereon, 
r ti. 276. , , 72 
_ Evidence; one witneſs how far evidence, ii. 206. how 
5 many witneſſes requiſite to a will, iv. 72, 92. depoſi- 
tions and ſentence in the ſpiritual court how far evi- 
dence, ii. 207. probate of a will how far evidence, ii. 


20%. iv, 206. letters of adminiſtration, iv. 233. croſs- 
s examining, ii. 208. confronting, 208, re-examining, 
208. expences of the witneſſes, 209. WI FW 
Graminatton, of perſons to be ordaitied, Iii. 32. of A 
clerk before inſtitution, i. 136. aA 
Exchange, of glebe lands, ii. 28. of benehets, 2089 
Excommilnicatfon, leſſer,” ii." 210. greater, 217. ipſo 
facto, 211. body corporate cannot be excommunicated, 
211 
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211. excommunicate-perſon depriyed of -cheiftian com- 
munion, 211. to be kept out of the church, 212. to 
be pubſickly denounced every fix months, 212. «diſabled 
to bring an action, 212. may not be preſentti to a be- 
nefice, 214. nor be an advocate, 214. nor a witneſs, 
214. whether he may be a juror, 214. whether he 
may have the benefit of clergy, 214. whether l beamay- 
make à will, ii, 214. iv. 355. Whether) he mn bd exe- 
cutor, ii. 214. ſhall not have chriſtian ml 4. 
concerning the writ of excommunicato capiendo, 214. 
abſolution and diſcharge, 224. 1 .. 

Erecutoz of a will, who may be, iv. 109. inſant, 209. in- 
fant. executrix marrying, 110. wife execatrix, 110. 


. executor being a bankrupt, 112. being non compos 


mentis, 112. exerutor of his own wrong, 188. general 
duty of an executor, 176. . 
Exempt juriſdictions, royal, iii. 69. archiepiſcopal, 69. 
epiſcopal, 69. of deans, prebendaries, and others, 70. 
of monaſteries, 71. " | 
ne, college caſe, concerning the viſitatorial power, 
i. 499. | 
Erxacift, who, ii. 227. licence to exorciſe, 227. exore 
citing in the office of baptiſm, 227. 
Extent; lands extended on a judgment, go to the exe- 
Cutor, iv. 239. | 


Extozttan, See Fees, . „0h! 


ene, . 

Fafufty court, what, ii. 228. | 

{ook origin thereof-on the church dedication day, i. 
312. fairs and markets not to be in the church or 
churchyard, 360. fairs ptohibited on ſandays, ii. 374. 
on certain holidays, 281. to be kept according to the 
old ſtyle, 314. 

Faſting days to be obſerved, ii. 274. 


Feat days, what days ſhall be obſerved as ſuch, ii. 


273. 

. archbiſhop Whitgift's table of fees, ii. 233. table 
ſettled by a «jury, 236. tables of fees to be put up in 
the courts, 230. fees how recoverable, 230. extor- 
tion, 228, 9. 


Felltwhips of ' colleges, ingrafted z how far ſubject to 


the general ſtatutes of the college, i. 442. 
Felo de ſe, whether a will made by him ſhall be valid, 
iv." 55. whether he may have chriſtian butial, i. 244. 
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Felon attainted, whether he may make 2 will, iv. 55. 
eceleſiaſtical juriſdiction extendeth not to felony, 
ii. 48. | | 
2 naturae: animals of that kind how far tithable, 
iii. 378. 
Fern, whether tithable, iii. 432. 
Feuval, inſtitution of primogeniture, iv. 365. 
Figheing in the church or-churchyard, i. 362. 
Firſt fruits and tenths: 
Given to the pope, ii; 239. 
Annexed to the erown, ii. 240. | 
- Concerning the manner of payment of firſt fruits and 
tende, il 241. compounding for the payment of firſt 
qmdruits,. 241. penalty on not paying or compounding, 
242. value how to be aſcertained, 242. in what dio- 
ceſe to be rated, 243. year when to commence, 243. 
incumbent dying ſoon after induction, 243: within 
what time archbiſhops and biſhops ſhall pay, 243. 
deans, archdeacons, prebendaries, how to pay, 244. 
/"tenths to be deducted out of the firſt fruits, 244. 
grants of exemptions from firſt fruits and tenths to 
continue, 244. what livings are exempted from firſt 
fruits, according to the valuation in the king's books, 
244. what livings are exempted from firſt fruits and 
tenths, according to their clear yearly value, 245. 
St George's chapel in Windſor exempted from firſt 
fruits and tenths, 245. hoſpitals and ſchools ex. 
empted from firſt fruits and tenths, 245. leflor to 
pay firſt fruits and tenths, and not the leſſee, 245, 
collector of the tenths, 245. where he ſhall keep 
his office, and when to attend there, 246. times of 
payment of the tenths, 246, forfeiture on non-pay- 
ment of tenths, 246. tenths a charge upon executors, 
adminiftrators, and ſucceſſors, 247. caſe of tenths 
where there is no incumbent, 247. members of ca- 
thedrals and colleges to pay ſeparate, 247. collec- 
tor to give acquittances, 247. to pay the tenths in- 
to the exchequer, 248. his eſtate chargeable; 248. 
paſſing his. accounts, 248. 
Firſt fruits and tenths appropriated to the augmenta- 
tion of ſmall livings, ii. 248. power to: eſtabliſh a 
corporation, and ſettle thereon. the firſt, ftuits and 
tenths, 248. power to ſettle benefations on the 
ſaid corporation, 248. letters patent of incorpora- 
tion,-249. rules and orders made in purſuanee of 
the ſaid letters patent, 251, aſcertaining the value 
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Filh, tithe of, iii. 470. 6th in a pond, go to the heir, 
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Forel land, how far liable. to tiihes, iii. 380. 21947 25H 
Fomication, how puniſhed, ii. 3614 07, 02 ml 1234 
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Gallery i in the church, power of erecting, ũ. 7 d 
Gange days, what, i. 29. iii. G6... ED 
Gardens, hoc tithable, i Ina. 5 o „to 45d 290 t 
Gavelkind lands, deviſeable by will, Io ee 8 367. 
gavelkind in Wales, aboliſhed, 40994 . Jo er 
Geeſe, tithe of, iii. 468. La id: e. 
Gilbertines, a religious order of canons, — vnn 
Glaſſes, in the wainſcot, go to the heit, iv. 2 
Glebe: lands; every church to have a glebe ii. 261. 
reaſon why qhe glebe is often in 'detached parcels, i. 
207% glebe lands in abeyance, ii: 261. fteehold there- 
of in the parſon, 262. yet not alienable, 262, 342. 
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whether may be exchanged, 265. waſte in glebe 
lands, 2 — may be . in glebe lands, 
.265, titheg of [ 3g lands, ii. 265. in, 381. ineum- 
bent dying, ii. 266. | | 


Ghace, with reſpect to faculties, what, ii. 266. iii. 95. 


G „What, i. . ii. 2 . | 
2atl — —8 monks, ii. 453 · 


Der v religious order, ii. 459. 
—— 82 chivalry, iv. 100. by nature, 101. in ſocage, 


101. by hurture, 101. appointment of guardians by 
will, 100. by the cuſtom of the province of York, 99, 


hv of 16 of idiots and Junaticks, 103. duty of 
105, 6,7. * 
treaſon, annual commemoration thereof, 


i. 282. 
x H. | 
coarhmen, allowed to paſs on ſundays, ii. 373- 
p, manner of tithing thereof, iii. 427. 
whether tithable, iii. 422. 
| , what, ii. 267. 
'4 urge, and broom, whether tithable, iii. 432. 
looms, to go with the houſe, iv. 64, 144, 242. 
bow tithable, iii. 447. | 
ns, tithe gf, iii. 468, 
power of the convocation to inquire thereof, i. 
268. power of the grdinary, 269. power of the tempo- 
ral courts, 269. puniſhment thereof, 270. | 
Pcriot, what, ii. 271. | 
mitage, what, ii. 465. 
rle cloth, i. 346. . 52 7 
aes, what days to be obſerved as ſuch, ii. 271. 
feat days, 273. faſting days, 274. repairing to church 
on holidays, 280. fairs prohibited on certain holidays, 
281. occaſional offices; for the fifth of November, 282. 
the thirtieth of January, 284. the twenty-ninth of 
May, 286.” the king's inauguration, 290. 
Pcmi!tes, book of, to be provided by the pariſh, i. 343. 
to he read in the church, iii. 257, 
Penep, tithe of, iii. 469. | 
Hops, how tithable, iii. 449. 


DP {pitals, of divers kinds, ii. 293. power of foundation, 
© 293. anciently inſtituted for travellers. and pilgrims, 
465. to be nigh the way fide, 465. viſitation and go» 
vernment of hoſpitals, 295. elections in hoſpitals, 296. 
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Jeſuits, and other popiſh priefts baniſhed;. iii. 120. 
Jews, how to be ſworn, ii. 298. procſtan children of 
Jews, 298. Jewiſh marriages, 4952? 111201192” 3 


Jo-nfenants, who, i. 13. „ 89) 115 4] 101 
Jud zments, how far preferable in payment to-other tleÞts, 
| iv. 287. „ AHERN] 


Jt: risdidien, ecelcſiaſtical; origin thereof in general, 
ii. 29. origin e withid this realm in particolatizo. 
at firſt conjoined with the temporal, 30. ſeparated by 
William the conqueror, 31. papal incroachments aſte 
the conquelt, 32. oppoſed by the ſtatutes of proviſors 
34. aboliſhed in the reign of king HOTTER 


38. 

Jute utrum, writ of, what, ii. 309. 

Jus pattonatus, form and manner of the trial thereof 
| 19. effect of ſuch trial, 25. 
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= $i tion difference * between impropriation and 
pppropriation, ii. 300. iv. 10, 11. 
Impuberty, a cauſe of divorce, ii. 439. 
Im ugurat: on of the king, to be obſerved as an holida 
- > 11-290; 
Indemnitp, what, i. 72. ii. 300, 
Andicavit, writ of, what, i. 26. ii, 300. 
Juduction to a benefice, manner of it, i. 155. effes 
thereof, 159. requilues after induction, 160. 
Infants 
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Inkants, at what age they may marry, ii. 391. at what 
Vage mate lu wilt; 1. 42. infant may be am executor, 
109. infant executrix marrying, 1 10. payment of a le- 
gacy to an infuitt, 304. to * defend by guatdian, 


108. 110 4 Nihil U 


| Infirmarlas, in the rliglou hoſe, who, f. 467. 4 


nhtbitton, what, ii. 301. 3004 
tutlon to a beneflce, i. 148. requilaes, to — 
formell ut the time of inſtitution, 148. form and man- 
ner of inſtitution, 151. effect thereof, 155, ſuper- 
inſtitution, 156. 
Intel dick, 247 ii. 302. effect thereof, 302. now diſ- 
_ > uſady: 30g. > 
Inter a [th ar i to be allowed, on l of debts by 
an * or adminiſtrator, iv. 308. on a legacy, 
ne 1641 
Interlotcutozy degree, what, ii. 30. 
Inteſtates, iv. 214. diſtribution of their effects, 3245 
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eleven days thrown out, 311. writings to bear date 
according to the new ſtyle, 311. courts and meetings, 
egit Eafter and other holidays, 312. fairs, 314. paſ- 
tures, rents, coming of age, 314 
Bepton's tellowſhips, in St. John's college, Cambridge, 
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